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CONFERENCE WELCOME/ INTRODUCTION

Welcome to the 2005 Law’s Empire Conference.  We are certain you will be delighted by the astonishing array of intellectual offerings this conference provides, suitably complemented by the extraordinary ambience of Harrison Hot Springs.

The conference emerges from the confluence of four forces:

1) A “bottoms up” network has developed over the past two decades linking scholars with socio-legal interests in Canada and the Antipodes. This has emerged, largely, without institutional support, as researchers in one field after another have recognized the relevance of comparative studies to understanding countries simultaneously fascinatingly similar but stunningly different.

2) Critically engaged socio-legal scholars around the world have been increasingly drawn to the challenge of understanding “Law’s Empire” both in relation to the contemporary wave of globalization and in tracing out the socio-legal history and historical carry-forwards from the last age of Empire, which terminated with post World War II decolonization.  

3) There is a felt need in many parts of the socio-legal world to foster global networks and comparative understandings unmediated by USA-based interpretive frames.

4) Further, there is a need to mark and celebrate the remarkable contribution of John McLaren to fostering all of the above on three continents.

The conference is held in the traditional territories of the Stó:lõ people.  Place matters.  The significance of this event being held in land triply colonized (British and then Canadian imposition on First Nations peoples; British colonization of “immigrant” Canada; USA domination of it all) will not be lost on delegates.  The conference is designed so as to ensure that sight is not lost of these underlying realities.  Our keynote address on “At the Edge of Law’s Empire: Interraciality, Citizenship, and the Law in British Columbia” is delivered by one of Canada’s most eminent historians, Dr. Jean Barman.  It follows a day of field trip opportunities that provide opportunities to learn first hand about the First Nations of this area (most notably a personally escorted tour lead by Stó:lõ historian Sonny McHalsie).  Many of the panels too focus on First Nations issues and/or the experiences of colonizations past and present.

Another point needs to be noted.  It is a common conceit of academics that, though they did not actually make the world, they were the first to give it accurate description.  That a dose of humility is needed in this respect is nowhere more apparent than in the intellectual history of “law and colonialism” studies in Canada.  The breakthrough work in this field emerged from the pen, not of a distinguished University Professor, but from that of a young Aboriginal activist and leader.  Harold Cardinal’s Unjust Society, first published thirty-five years ago, by an author still in his early twenties, confronted the Canadian mainstream for the first time with the effects of Canada’s internal colonialism on First Nations peoples.  The country has never been the same since.  None of Canadian law, Canadian political theory, Canadian public policy, Canadian scholarship, or First Nations leadership would be the same but for Harold Cardinal’s remarkable contribution through that book, through his political leadership, and through his lifetime contributions to knowledge and action.

We honour that contribution.  It laid a foundation for much that followed and, with it, much that will take place over the five days of the Law’s Empire Conference.  The remarkable Canadian who authored it passed away just weeks before our meetings.  Tragically, another outstanding Aboriginal leader and scholar, the University of Northern British Columbia’s Perry Shawana, (scheduled to present two papers at this conference) was also taken from us shortly before the conference.  Memorial notices for both of these outstanding scholars appear in this programme.

“Credits”

Conference Convenors: Hugo Cyr, Fiona Kelly, Robert Menzies, W. Wesley Pue

Conference Assistants: Joanne Chung, Soraya Jamal, Dana Christensen

Logo Designers: Efrat Arbel and Holman Wang

The Social Sciences and Humanities Research Council of Canada

The Law Commission of Canada

The Staff and Management of Harrison Hot Springs Resort and Spa

SPONSORS AND ADVISORY COMMITTEE 

Conference Sponsorship / Conférence parrainée par:  

· Canadian Law & Society Association / Association canadienne droit et société

· Association for Canadian Studies in Australia and New Zealand (ACSANZ)

· The Australia & New Zealand Society for Legal History

· Law & Society @ UBC
· University of British Columbia Faculty of Law

· University of Melbourne Faculty of Law

· University of Wollongong Legal Intersections Centre; Socio-Legal Research Centre

· Griffith University

· Murdoch University Faculty of Law

· University of Melbourne Post-colonial Institute

· Centre for Comparative Legal History, Division of Law, Macquarie University

· Socio-Legal Studies unit, University of Calgary

· University of Victoria (Canada) Faculty of Law

· Institute for the Humanities, Simon Fraser University

Advisory Committee / Comité consultatif: 

· Constance Backhouse (University of Ottawa, Faculty of Law / Université d’Ottawa, Faculté de droit) 

· Andrew Buck (Division of Law, Macquarie University)

· Tony Buti (Murdoch University, Department of Law) 

· Ian Duncanson (Institute of Postcolonial Studies, University of Melbourne; Socio-Legal Research Centre, Griffith University Law School) 
· Hamar Foster (Law, University of Victoria) h
· Anne-Marie Feenberg (Humanities, Simon Fraser University)

· Ruth Fletcher (Law, Keele University, England)

· Judith Grbich (Institute of Postcolonial Studies, University of Melbourne; Socio-Legal Research Centre, Griffith University Law School) 

· Barbara Ann Hocking (Faculty of Law, QUT Brisbane and Vice-President, Association for Canadian Studies in Australia and New  Zealand)

· Les Jacobs (Law & Society, York University)

· Lou Knafla (Director, Socio-Legal Studies, University of Calgary) 

· Kathy Mack (Law, Flinders University) 

· Desmond Manderson (Canada Research Chair in Law and Discourse, Faculty of Law, McGill University / Chaire de recherche du Canada en droit et sur le discours, Faculté de droit, Université McGill) 

· Renisa Mawani (Sociology, University of British Columbia) 

· Luke McNamara (University of Wollongong Faculty of Law)  

· Rob McQueen (Melbourne Postcolonial Institute & Victoria University Law Faculty) 

· Rick Mohr (University of Wollongong, Faculty of Law) 

· Nan Seuffert (University of Waikato School of Law) 

· Maureen Tehan (Melbourne University Faculty of Law) 

· Margaret Thornton (La Trobe University) 

· Jeremy Webber (Law, University of Victoria) 

LAW’S EMPIRE SURVIVAL TIPS

1) The conference convenors have taken the liberty of naming PANEL CHAIRS from amongst panel delegates.  In the normal course of events they should have entered into individual correspondence about each of these matters. Lacking resources, this was not done.  Please forgive us if we did not name you as a

panel chair.  Please forgive us if we did.  

Chairs duties & panel Structure: 

Absent agreement by panel members the following "default" should be followed:

a) Chair’s roles:  Your main responsibilities are to introduce the panel; ensure all speakers have equal speaking time; facilitate at least 30 minutes of audience discussion/ questions; “wrap” sessions up on time.  The conference is tightly packed.  Time-keeping is important.  Should a Chair fail to appear panelists should select a “Chair” from amongst the panelists present. 

b) All sessions are 1.5 hours long.  It is important to preserve 30 minutes for discussion from the floor.  Hence, in panels with 4 scheduled speakers each person will have 15 minutes; 10 minutes each for those on 6 person panels; 20 minutes each for those few, rare, 3 person panels.

2) AV - if you indicated a wish to use audio visual materials at the time you made a paper proposal you will be in a room with AV capabilities. If you intend to use powerpoint please bring your slideshow on a CD-ROM so as to avoid complicated set-ups taking away from panel time.  It may also be a good idea to bring along transparencies as a backup in the event of technical gremlins on the day.

3) Name tags should be worn at all times and to ensure admission to catered events.

IN MEMORIAM:  DR. HAROLD CARDINAL

One of Canada’s greatest citizens passed away in Edmonton on Friday, June 03, 2005.

Dr. Harold Cardinal was a remarkable and distinguished First Nations leader, lawyer, and scholar.  Students, Faculty and Staff were honored by his long-time association with the University of British Columbia’s Faculty of Law, where he earned his Ph.D. for his studies of the inter-relationships between Cree law and the state law of Canada.  Widely considered the pre-eminent First Nations leader of the twentieth century, he ranks with the likes of John Diefenbaker, Lester Pearson, and Pierre Trudeau as a leader who shaped this country.  He was also a celebrated Canadian author, a lawyer, and a scholar.  

Born January 27th, 1945 and raised on the Sucker Creek Cree Reserve, he was elected as President of the Indian Association of Alberta (IAA) at the age of 23.  He quickly established an unprecedented – and inimitable – presence on the national scene.  During his nine terms in office, Dr. Cardinal was instrumental in creating programs to develop and preserve Indian culture, played a key role in the creation of the National Indian Brotherhood (the precursor of the Assembly of First Nations) and engaged in pivotal negotiations with the federal government of Canada regarding the direction of Indian policy.

His groundbreaking book, The Unjust Society: the Tragedy of Canada’s Indians, was published in 1969 as a response to a federal government “White Paper” urging the abolition of Indian status and the assimilation of First Nations peoples into the dominant society.  An eloquent and impassioned work, The Unjust Society set out clearly and persuasively why the historical, customary and legal rights of Canada’s First peoples could not simply be folded into those of the immigrant society.  The book played an enormously important role in educating Canadians from non-Aboriginal communities about the profound injustices underlying a society that thought of itself as “just”.  The clarity and focus of the writing, the power and passion of the arguments, were remarkable.  It was the first time that most non-Aboriginal Canadians heard directly about injustices, issues, and constitutional understandings that, while widely understood in Aboriginal communities, had been effaced from public consciousness elsewhere, papered over by academics and by the state.  The book was powerful.  Its publication had an enormous effect on Canadian public opinion, public policy, and on scholarship.  It profoundly changed Canada.  

Dr. Cardinal also played a pivotal role in drafting Citizens Plus (1970) - the “Red Paper” - which emerged from many months of work in consultation with Alberta First Nations peoples in 42 communities. 

In 1977 Cardinal left elected office to assume the role of Regional Director General for the Department of Indian Affairs in Alberta, an official government position never before held by a First Nations person.  He subsequently served as a consultant to First Nations of northern Alberta.  In 1982 he was elected the Chief of the Sucker Creek band, and in 1983 was appointed Vice Chief for the Prairie Region by the Assembly of First Nations.  

“I have known Dr. Harold Cardinal since long before he completed the triple crown of becoming a ‘Doctor, Lawyer, and Indian Chief’,” said AFN National Chief Phil Fontaine. “He truly has been an inspirational warrior and leader for First Nations all of his life.” 

Dr. Cardinal’s historic contributions to public life in Canada have been widely recognized.  In addition to his earned doctorate in law, Dr. Cardinal was awarded an honorary LL.D. from the University of Alberta (1999), served as Indigenous Scholar in Residence at the University of Alberta Faculty of Law, and was honored with a Lifetime Achievement Award from the National Aboriginal Achievement Foundation.  He was called to the Alberta Bar in 2004.  UBC First Nations Law Professor June McCue remembers Dr. Cardinal for his scholarship and also for “the support, humour and joy that he brought to our gatherings.  Harold was our philosopher, scholar, leader, and companion.”  

His Ph.D. work was focused on the relationships between Cree and State law.  His doctoral supervisor, Professor Pue, observed that this was a task for which Harold was uniquely qualified.  “In addition to his university learning”, Pue said, “Dr. Cardinal invested years in acquiring the learning offered by Cree elders.  His life quest has produced a lawyer and a scholar who uniquely, deeply, bridges two worlds.  Dr. Cardinal is not just one of the most important historical figures of twentieth century Canada: he is in every way a uniquely accomplished human being.”

Dr. Cardinal will be remembered as an outstanding Canadian who dedicated his life to the flourishing of Canada’s First Nations.  His expertise, honesty, commitment, good humour and charisma will forever be remembered in the hearts of the many Canadians whom he touched.

Publications of Dr. Harold Cardinal:

The Unjust Society: the Tragedy of Canada’s Indians (Mel Hurtig Publishers, 1969; republished Douglas & McIntyre, 1999)

The Rebirth of Canada’s Indians (Mel Hurtig Publishers, 1977)

Alberta elders’ Cree dictionary = Alperta ohci kehtehayak nehiyaw otwestamâkewasinahikan by Nancy LeClaire & George Cardinal ; edited by Earle Waugh; Cree consultants, Emily Hunter, Earle H. Waugh, and Harold Cardinal (University of Alberta Press, 1998)

Treaty elders of Saskatchewan: our dream is that our peoples will one day be clearly recognized as nations (with W. Hildebrand.) (University of Calgary Press, 2000)

IN MEMORIAM:  PERRY MICHAEL SHAWANA 

(1964-2005)

We were saddened by the untimely death at beginning of June of  Perry Shawana as the result of a sudden heart attack.  Perry was a member of the first LL.M. class and law student community at U Vic.  In the short time that Perry was in Victoria he made a profound impression on both his fellow graduate students and those members of faculty, both within and outside the law school, who worked with and got to know him.

Perry came from the Serpent River First Nation, Likh C’ibu, Muka (Bear) Clan-Anishanabe.  He was born in Blind River, Ontario.  He held the degree of Bachelor of Laws from UBC.  After graduating in law, Perry headed north to Prince George where he practiced for some ten years – a generalist practice which was geared to the needs of the Aboriginal community.  A person of immense energy and commitment to improving the lives of his Indigenous sisters and brothers, Perry took a leading role (together with his partner, Warner Adams) in the establishment and operation of Carrier Sekani Family Services.  He is remembered in that community for his unstinting work in advocating for and making possible autonomy in decision making in family, adoption and child protection services, as well as for his personal qualities of wisdom, energy, supportiveness and innate humour.  He was adopted into the Carrier Sekani Nation.

Six years ago Perry took on the life of an academic, appointed the Chair of First Nations Studies at the University of Northern British Columbia.  In that position he played a key role in developing and involving himself in programs for and encouraging the participation of countless Aboriginal students in higher education.  He is remembered as an inspiring teacher and as a visionary in his approaches to making education relevant to Aboriginal society. 

With the blessing of UNBC Perry came into the LL.M. program at U Vic.  When he first set foot in the Fraser Building we knew immediately that a person of immense vitality had joined us.  It soon became apparent that here was a person of intellectual power, wisdom beyond his years, great integrity, a caring instinct and an infectious sense of humour.  Perry was at the very centre of the intellectual life of the program, at the same time encouraging and supporting his colleagues all the way.  He combined developed scholarly qualities with a strong sense of his identity and cultural roots.  In that latter context his Master’s thesis was on Carrier medicine knowledge, especially in relation to plants, and how that knowledge might be protected not by the invocation of the dominant legal system but by the application of Carrier law and tradition.  In this project he was working with Carrier elders, with John Borrows and Nancy Turner, a highly respected ethno-botanist.  Shortly before his death Perry had been accepted into our Ph.D. program.

Perry was laid to rest in his ancestral lands.

Although we have been tremendously saddened by Perry’s passing we celebrate his presence among us and the difference he made in our lives, as well as those of others.  We have no doubt that his spirit and inspiration live on.
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Saturday, June 25
Delegate Arrivals

4:00pm – 8:00pm
Registration

7:00pm

Welcome Reception

Sunday, June 26
9:00am – 5:00pm
Optional Field Trips:

· Stó:lo National History/Tour (9:00am – 5:00pm)

· Difficult Hike (9:00am – 3:00pm)

· Boat Tour (1:00pm – 3:00pm)

· First Nations Cultural Boat Tour (1:00pm – 3:00pm)

· Easy Hike (1:00pm – 3:00pm)

4:00pm – 8:00pm
Registration

7:00pm – 8:00pm
Key Note Address 

Dr. Jean Barman

Faculty of Education, University of British Columbia

“At the Edge of Law’s Empire: Interraciality, Citizenship, and the Law in British Columbia”
8:00pm 

Bar-B-Que dinner

Monday, June 27
7:00am – 9:00am
Breakfast 

9:00am – 12:30pm
Conference Sessions

12:30pm – 1:30pm
Lunch




CLSA / ACDS Student Caucus




Registration

1:30pm – 5:30pm
Conference Sessions

5:00pm – 6:00pm 
 Registration

6:00pm – 8:00pm
Law Commission of Canada / Commission du droit du Canada Reception

Tuesday, June 28
7:00am – 8:30am
Breakfast

8:30am – 12:30pm
Conference Sessions

12:30pm – 1:30pm
Lunch




CLSA / ACDS Annual General Meeting




Registration

1:30pm – 5:30pm
Conference Sessions

5:00pm – 6:00pm 
Registration

Wednesday, June 29
7:00am – 8:30am
Breakfast

8:30am – 12:30pm
Conference Sessions

12:30pm – 1:30pm
Lunch




Incoming CLSA / ACDS Board Meeting




Registration

1:30pm – 5:00pm
Conference Sessions

8:00pm – 10:00pm
Banquet




Food, festivities, awards and prizes

Thursday, June 30
Delegate Departures

8:00am

Coach leaves for Vancouver Airport

DETAILED CONFERENCE SCHEDULE

Saturday, June 25

Delegate Arrivals

4:00pm – 8:00pm
Registration

7:00pm

Welcome Reception

Sunday, June 26

9:00am – 5:00pm
Optional Field Trips:
· Stó:lo National History/Tour (9:00am – 5:00pm)

· Difficult Hike (9:00am – 3:00pm)

· Boat Tour (1:00pm – 3:00pm)

· First Nations Cultural Boat Tour (1:00pm – 3:00pm)

· Easy Hike (1:00pm – 3:00pm)

4:00pm – 8:00pm
Registration

7:00pm – 8:00pm       Key Note Address: Dr. Jean Barman

8:00pm 

Bar-B-Que dinner

Monday, June 27

	
	East Forum 
	Coronet 
	Miama 
	West Forum
	Cheam 
	Canada 

	7:00 – 9:00
	Coffee and Breakfast



	9:00 – 10:30
	Session 1:

Imagining Law’s Empire
	Session 2:

Global Landscapes and Cityscapes of Citizenship, Justice, and Human Rights
	Session 3:

Patrolling the Boundaries of Empire: Immigration, Extradition and Refugee Law
	Session 4:

Aboriginal Entitlement, Law, Land and Language
	Session 5:

International and Comparative Perspectives on Corporate Governance: Views From Canada and Australia
	Session 6:

Historical Interrogations of Madness, Gender, Expertise and Power

	10:30 – 11:00


	Coffee Break

	11:00 – 12:30
	Session 7:

Roundtable. The Problem of National Electronic Identity and legislation to Create                Biometric Identity Cards – Historical Perspectives and Contemporary Actions               (Petition)
	Session 8:

Feminism, Law, and Social Change: (Re)Action And Resistance
	Session 9:

The Empire of the Family
	Session 10:

After Atrocity: Justice, Redress, Remorse and Redemption
	Session 11:

Copyright and Law’s Empire
	Session 12:

Aboriginality, Treaty-Making, Rights and Governance: Stories From North America  and the Antipodes (I)

	12:30 – 1:30
	Lunch; CLSA / ACDS Student Caucus (West Forum)



	1:30 – 3:00
	Session 13:

Locating China in the New Age of Empire
	Session 14:

Governance Beyond Borders: A Roundtable on the Law Commission of Canada’s Project on Law for Canadians in an Era of Globalization
	Session 15:

Globalization, (Bio-) Technology, Security and Morality in an Age of Risk
	Session 16:

Representing Gender in Law and Film
	Session 17:

Negotiating the Public/Private Divide in Law’s Empire
	Session 18:

Making Sex Crime in Legal Discourse and Public Culture

	3:00 – 3:30


	Coffee Break

	3:30 – 5:00/5.30
	Session 19:

The Empire of the Father in Law
	Session 20:

Legal Dimensions 2005:  Indigenous Legal Traditions
	Session 21:

Human Rights Struggles in Africa, North America and the Antipodes
	Session 22:

Inquiries in Contemporary Criminology and Criminal Justice
	Session 23:


Book Panel. Good Government? Good Citizens? Courts, Politics, and Markets in a Changing Canada (W.A. Bogart)
	Session 24:

Bureaucratic Artifacts: Agency, Discipline and Regulation in Health Care Contexts

	6:00 – 8:00
	Law Commission of Canada / Commission du droit du Canada Reception


Tuesday, June 28

	
	East Forum 
	Coronet 
	Miama 
	West Forum 
	Cheam 
	Canada 

	7:00 – 8:30
	Coffee and Breakfast



	8:30 – 10:30
	Session 25:

Governing Childhood:  Indigenous Childhood Seperations and the Child as Citizen
	Session 26:


Legal Geographies of Race and Empire (I)
	Session 27:

Negotiating Harms:  Hate, Fear, Risk and Social Order
	Session 28:

International Law and Feminism in an Age of Empire
	Session 29:

Memory and Forgetting, Recognition and Non-recognition: Indigenous Rights and the Perceptions of Colonists
	Session 30:

Between Empire and Colony: Explorations in Legal History and Historio-graphy

	10:30 – 11:00


	Coffee Break

	11:00 – 12:30
	Session 31:

Aboriginal Treaty-Making, Rights and Governance: Stories From North America and the Antipodes (II)
	Session 32:

	Session 33:

Corporate Crime under Neoliberal Regimes (I)
	Session 34:

New Directions in Law and Society Inquiry
	Session 35:

Book Panel. Recognizing Aboriginal Title: The Mabo Case and Indigenous resistance to English-Settler Colonialism (Peter H. Russell)
	Session 36:

Borders, Sanctuaries and the Constitutive Role of Law

	12:30 – 1:30
	Lunch; CLSA / ACDS Annual General Meeting (West Forum)



	1:30 – 3:00
	Session 37:

An Education in Empire:  Repression, Rights and Redress
	Session 38:

Healthy Bodies? Agency, Discipline and Regulatory Risks


	Session 39:

Corporate Crime under Neoliberal Regimes (II)
	Session 40:

Legal Geographies of Race and Empire (II)
	Session 41:

Interrogating the Legal Profession
	Session 42:


Criminal Identities

	3:00 – 3:30


	Coffee Break

	3:30 – 5:00/5:30
	Session 43:


Law’s Corporate Empire
	Session 44:


Global Citizens, Global Governance
	Session 45:


Advances in Canadian Criminal Justice History
	Session 46:


Postcard From the Edge (of Empire)

	Session 47:


Beyond Recognition? Indigenous Legal Traditions and Indigenous Identities
	Session 48:


Methodolo - gies and Epistemolo - gies of Revelation and Resistance


Wednesday, June 29

	
	East Forum 
	Coronet 
	Miama 
	West Forum 
	Cheam 

	7:00 – 8:30
	Coffee and Breakfast



	8:30 – 10:30
	Session 49:


Law’s Subversive Potential
	Session 50:


On the Edge of the Empire: Indigenous Use of the Law in Canada, Australia and New Zealand
	Session 51:


Contemporary Terrains of Human Rights Praxis: Mobility, Autonomy and Belief
	Session 52:


Constituting Law’s Empire (I)
	Session 53:

Themes in Comparative Colonial Legal History (Panel in Celebration of John McLaren)

	10:30 – 11:00
	Coffee Break



	11:00 – 12:30
	Session 54:


Indigenous Childhood Separations
	Session 55:


Feminist Engagements with Criminality, Law and Social Justice (I)
	Session 56:


Inequality and Subalterity in the Legacies of Empire
	Session 57:


Gender, Race, Class, and the Contemporary Politics of Welfare Governance
	Session 58:

A Feudal Burden? The Law of Dower in North America and Australia History (Panel in Celebration of John McLaren)

	12:30 – 1:30
	Lunch; Incoming CLSA / ACDS Board Meeting (West Forum)



	1:30 – 3:00
	Session 59:


Beyond Law’s Empire: Experiences in Alternative Modes of Justice
	Session 60:


Feminist Engagements with Criminality, Law and Social Justice (II)
	Session 61:


Law’s Cultural Empire
	Session 62:


Democracy and World Order in a New Age of Empire
	Session 63:

The Legal History of Marginalization (Panel in Celebration of John McLaren)

	3:00 – 3:30
	Coffee Break



	3:30 – 5:00
	Session 64:


Indigenous Encounters with, and Challenges to, Colonial Legalism
	Session 65:


Colonization, Representation and the Archive
	Session 66:


Contesting Law’s Empire Over Nature
	Session 67:


Institutional Wrongdoing: Why Cause of Action Matters
	Session 68:
Can you send me a letter of reference by the end of the day? An Exploration of the Expectations and Politics of Reference-Writing within the Law and Society Community (Roundtable in Celebration of John McLaren)

	8:00 – 10:00
	Banquet




Thursday, June 30

Delegate Departures

8:00am


Coach leaves for Vancouver Airport

KEY NOTE ADDRESS:

At the Edge of Law’s Empire:

Interraciality, Citizenship, and the Law in British Columbia


Dr. Jean Barman

Professor, Faculty of Education, University of British Columbia

Sunday, June 26, 2005

Abstract:
British Columbia’s location at the edge of a continent spawned an uneasy relationship between interraciality, citizenship, and the law.  Cut off from the rest of Canada by the Rocky Mountains and bounded on the north and south by the United States, the province lies across the Pacific from Asia.  This location meant that newcomers, whatever their origins, needed a good reason to make their way there, as with the fur trade of the early nineteenth century and the gold rush erupting in 1858.  Early arrivals were mostly young men who, given the paucity of newcomer women, often cohabited with indigenous women.  Some encounters were transitory, others lasted a lifetime.  Both the relationships themselves and the interracial children they produced stumped lawmakers, not only during the mid-nineteenth century when the future province was a colonial possession governed by English law but also after it joined Canada in 1871.  It was relatively easy to deny the right to citizenship to intact minorities perceived as alien in appearance or culture, including the indigenous population, East and South Asians, and eventually also Doukhobors and Mennonites.  Interracial British Columbia proved much more difficult to regulate.  The law’s either/or character did not correspond to persons who both belonged and did not belong.  Drawing on my ongoing research, as well as on current scholarship, the talk interrogates the interracial space that long lay at the edge, and even outside, of law’s empire in British Columbia.
Biography

Jean Barman (jean.barman@ubc.ca), B.A. (Macalester College) 1961, M.A. (Harvard) 1963, M.L.S. (California Berkeley) 1969, Ed.D. (UBC) 1982.  Professor Emeritus.  She joined the Department of Educational Studies at the University of British Columbia in 1987.  As well as twice receiving the prize for best book in British Columbia history from the Canadian Historical Association, she is the recipient of, among other prizes, the BC Lieutenant-Governor’s Medal for Historical Writing, the Jensen-Miller Prize for best article on women west of the Mississippi, and the Washington State Historical Society Prize for best article.  In 2002 she was elected a Fellow of the Royal Society of Canada.

Jean Barman’s major areas of interest are British Columbian and Canadian history.  She is the author of Growing Up British in British Columbia: Boys in Private School (UBC Press, 1984), The West beyond the West: A History of British Columbia (University of Toronto Press, 1991, 1996, 3rd ed. in process), Constance Linday Skinner: Writing on the Frontier (University of

Toronto Press, 2002), Sojourning Sisters: The Lives and Letters of Jessie  and Annie McQueen (University of Toronto Press, 2003), Maria Mahoi of the Islands (New Star, 2004), The Amazing Adventures of Portuguese Joe Silvey (Harbour, 2004), and Stanley Park’s Secret:  The Forgotten Families of Whoi Whoi, Kanaka Ranch, and Brockton Point (Harbour, forthcoming, 2005), and co-author of Leaving Paradise: Indigenous Hawaiians in the Pacific Northwest, 1787-1898 (University of Hawai’i Press, forthcoming, 2005) and Good Intentions Gone Awry: Missionary Wife Emma Crosby on the British Columbia North Coast, 1872-96 (UBC Press, forthcoming, 2006).  Among her co-edited books are Indian Education in Canada, 2 vols. (UBC Press, 1986-87), Vancouver’s Past: Essay in Social History (UBC Press, 1986), and First Nations Education in Canada (UBC Press, 1995).

Jean Barman was co-editor of BC Studies: The British Columbian Quarterly for seven years, on the board of BC Heritage Trust for eight years during which she served as chair, and on the board of the Canadian Historical Association for three years.  She is a founding director of the Chinese Canadian Historical Society of BC, formed in 2004, and on the board of the Friends of the Vancouver Archives.

Jean Barman is particularly interested in issues of social formation and in the emergence of Aboriginal mixed race identities. Her current research, funded by SSHRC in 2005, focuses on the roles played by French Canadians and Iroquois in the making of the Pacific Northwest.

DISTINGUISHED GUEST:

Dr. John McLaren
Professor of Law, University of Victoria

John P.S. McLaren (jmclaren@uvic.ca), LL.B. (St. Andrews) 1962, LL.M. (London) 1964, LL.M. (Michigan) 1970, LL.D. (Calgary) 1997.  Professor McLaren joined the Faculty as Lansdowne Professor of Law in 1987. Prior to his appointment he taught at the University of Saskatchewan from 1964 to 1971, the University of Windsor Faculty of Law from 1971 to 1975, and the University of Calgary from 1975 to 1987. He was Dean of Law at the University of Windsor, 1972 to 1975, and founding Dean of Law at the University of Calgary, 1975-1984. Professor McLaren has also been a Visiting Fellow at Darwin College, Cambridge and the Australian National University. 

His major areas of interest are Canadian and colonial legal history, legal education, and compensation law.  He has co-authored the Fraser Committee Report on Pornography and Prostitution in Canada, and co-edited (with Professor Foster) Law for the Elephant, Law for the Beaver: Essays in the Legal History of the North American West and Essays in the History of Canadian Law, Volume VI: British Columbia and the Yukon, (with H. Coward) Religious Conscience, the State and the Law: Historical Conflicts and Contemporary Significance, (with Andrew Buck and Nancy Wright), Land and Freedom: Law, Property Rights and the British Diaspora, (with Bob Menzies and Dorothy Chunn) Regulating Lives: Historical Essays on the State, Society, the Individual and the Law, and (with Andrew Buck and Nancy Wright) Despotic Dominion: Property Rights in British Settler Societies. 

Professor McLaren teaches Colonial Legal History, Insurance Law, Torts, Legal Process and has been a member of the Akitsiraq faculty (U Vic’s program for Inuit law students).  He is a co-creator of the web based interactive program in comparative colonial legal history - OZCAN.  He was a founder of the Canadian Law and Society Association, served on the Canadian Human Rights Tribunal, has been involved in law reform work on the civil law relating to sexual assault and is active in refugee support work and dances the Morris.

PANELS:  MONDAY, JUNE 27, 2005

Session 1:  Imagining Law’s Empire

· 9:00am – 10:30am

· East Forum

CHAIR:



Berry F.C. Hsu

PRESENTERS:

David R. Applebaum:
Pierre Bourdieu: Critical Analysis of the Historical Roots of Strategies for Resistance to Neo-Liberalism and Law’s Empire

William E. Conklin:
The Empty Doctrines of a Written Constitution: Hegel’s Critique
Heidi Libesman:
Reflections on Santos’ Theory of Legal Pluralism
Gary Wickham:
Three Different Meanings of ‘Society’ and Socio-Legal Studies

Session 2:  Global Landscapes and Cityscapes of Citizenship, Justice, and Human Rights

· 9:00am – 10:30am

· Coronet

CHAIR:



Soraya Jamal
PRESENTERS:

Sharry Aiken:
Re-Mapping Human Rights and Citizenship in Israel/Palestine
Susan Drummond:  
Mapping Legal Sensibilities in Jerusalem: The Middle Ground of Mixed Cityscapes
Eric Wenping Liu:  
Property Rights in China: Case Studies of Urban Developments in Vancouver and Shanghai

Session 3:  Patrolling the Boundaries of Empire: Immigration, Extradition and Refugee 

Law
· 9:00am – 10:30am

· Miama

CHAIR:



Mira Sundara Rajan

PRESENTERS:

Oleksandra Baglay:
Immigration and Refugee Law in Canada and Australia: Building New Empires, Protecting Old Fortresses?

Caroline Nicholson:
Industrialised Nations - Ten, Africa - Nil: Burden Sharing and the Global Environment

Nan Seuffert: 
Immigration, Anxiety and Paradox
Session 4:  Aboriginal Entitlement, Law, Land and Language
· 9:00am – 10:30am

· West Forum

CHAIR:



Diane Kirkby

PRESENTERS:

Bain Attwood:
Too Much Law, Too Little History?: Telling Stories about Rights to Land, An Australian Example

Miranda Johnson:
Reconciling Histories? Communicative Difficulties in Indigenous Claims Hearings, Australia, Canada and New Zealand

Louis A. Knafla:
Native Title in the Common Law Mind: Australia, New Zealand and Western Canada

Shurli Makmillen:
“Uptake” in Colonial Treaty Making in British Columbia and Aotearoa/New Zealand
Session 5:  International and Comparative Perspectives on Corporate Governance: Views 

                  From Canada and Australia
· 9:00am – 10:30am

· Cheam

CHAIR:



W.A. (Bill) Bogart

CONVENOR:


Mary Condon 

PRESENTERS:

Anita Anand:
Voluntary vs. Mandatory Corporate Governance: Towards an Optimal Regulatory Framework

Dimity Kingsford-Smith:
Hybrid Approaches to Corporate Governance Standards:  Some Comparative Reflections.

Janis Sarra:
Corporate Governance in South Africa, Comparative Lessons for Corporate Actors in Global Capital Markets

DISCUSSANT:
Paul Paton

Session 6:  Historical Interrogations of Madness, Gender, Expertise and Power
· 9:00am – 10:30am

· Canada

CHAIR:



David Schneiderman

PRESENTERS:

Kirsten Kramar:


Insanities of Reproduction

James E. Moran:
Legally Mad: Lunacy Investigation Law and Empire in Anglo-American Perspective

Karen Pearlston:
At the Limits of Coverture:  Married Women and Bankruptcy in Eighteenth Century England 

James H. Warren:  
Codifying Respectability: Rape in T.B. Macaulay’s 1837 Draft Penal Code for India

Session 7:  Roundtable. The Problem of National Electronic Identity and legislation to 

Create 

                  Biometric Identity Cards – Historical Perspectives and Contemporary Actions 

                  (Petition)

· 11:00am – 12:30pm

· East Forum

CHAIR:



David Applebaum

CONVENOR:


David Applebaum

PRESENTERS:
Persons with an interest in these issues are invited to take this opportunity to exchange ideas and plan scholarship and actions on the issues.

Session 8:  Feminism, Law, and Social Change: (Re)Action And Resistance
· 11:00am – 12:30pm

· Coronet

CHAIR:



Dorothy E. Chunn

CONVENOR:


Dorothy E. Chunn

PRESENTERS:

Dorothy E. Chunn, Susan B. Boyd

& Hester Lessard:  


Feminism, Law and Social Change: An Overview

Lise Gotell:
The Discursive Disappearance of Sexualized Violence: Feminist Law Reform, Judicial Resistance and Neo-liberal Sexual Citizenship

Robert Menzies:
Virtual Backlash: Representations of Men’s ‘Rights’ and Feminist ‘Wrongs’ in Cyberspace

Sunera Thobani:


Imperial Longings, Feminist Responses

Session 9:  The Empire of the Family
· 11:00am – 12:30pm

· Miama

CHAIR:



Mohsen Al Attar Ahmed

PRESENTERS:

Sandra Berns:
Musings on the Legal Scene: Law, Populism and the Politics of Ressentiment

Soraya Jamal:
Who Said Divorce Wouldn’t be Taxing?: An In-depth Analysis of the Tax Implications Arising out of Marital Dissolution

Fiona Kelly:
Beyond Biology: The Family Narratives of Lesbian Mothers
Luke McNamara:
Legal Responses to the Demand for Same-Sex Marriage: The Human Rights Dynamic Across the [Old] Empire

Session 10:  After Atrocity: Justice, Redress, Remorse and Redemption
· 11:00am – 12:30pm

· West Forum

CHAIR:



Jennifer L. Schulz

PRESENTERS:

Doris Buss:
The Purity of Law: Rape, Ethnicity and War Crimes Tribunals

Richard Weisman &

Augustine Park:  
Showing Remorse at the TRC: Anatomy of a Flawed Moral Performance

Session 11:  Copyright and Law’s Empire
· 11:00am – 12:30pm

· Cheam

CHAIR:



Michael McCann

CONVENOR:


Ira Nadel

PRESENTERS:

Ken Cavalier:


Reversionary Copyright Provisions

Chris Dent:
The Calculation of Patents: Science and Economics under Law’s Empire

Ira Nadel & David Yarrow:

Copyright and Empire: The Case of Canada

Session 12:  Aboriginality, Treaty-Making, Rights and Governance: Stories From North 

                    America  and the Antipodes (I)

· 11:00am – 12:30pm

· Canada

CHAIR:



Dany Lacombe

PRESENTERS:

Larry Chartrand:
Where Canadian Aboriginal Law Ought Not To Go: The Exclusively Political Dimension of Aboriginal Rights

Amy Maguire:
White Law White Eyes: How the Whiteness of Australian Law Influences High Court Judgments on Indigenous Legal Issues

Maureen Molloy:


Contracting Fantasies: The Treaty of Waitangi

Session 13:  Locating China in the New Age of Empire
· 1:30pm – 3:00pm

· East Forum

CHAIR:



David R. Applebaum

PRESENTERS:

Berry F.C. Hsu:


The Catalyst of Establishing the Rule of Law in China

Xiao Jason Yu:
Standardizing Ethnicity in Law’s Empire: The Social-Legal Construction of Ethnic Identities in China

Hang Zeng:
Antidumping and the Competition Issue: The Case of China

Session 14:  Governance Beyond Borders: A Roundtable on the Law Commission of 

  Canada’s  Project on Law for Canadians in an Era of Globalization 

· 1:30pm – 3:00pm

· Coronet

CHAIR:



Bernard Colas

CONVENORS:


Stepan Wood & Stephen Clarkson

PRESENTERS:

Stepan Wood & Stephen Clarkson
Governing Beyond Borders: Law For Canadians in an Era of Globalization
DISCUSSANTS:


Harry Arthurs, Ruth Buchanan, Claire Cutler

Sponsored by the Law Commission of Canada / Commission du droit du Canada

Session 15:  Globalization, (Bio-)Technology, Security and Morality in an Age of Risk
· 1:30pm – 3:00pm

· Miama

CHAIR:



Doris Buss

PRESENTERS:

Mohsen Al Attar Ahmed:
Monocultures of the Law: Global Intellectual Property and the Transformation of Cultural Identity
Chika B. Onwuekwe:
Law, Technology and Traditional Societies: The Conspiracy of the Patent System

Taiwo Oriola:
Against the Plague: Pharmaceutical Patents Exemption Right as a Biosecurity Strategy

Mira Sundara Rajan:
“The Gift of Himself”: Moral Rights, Copyright, and the Empire of the Self

Session 16:  Representing Gender in Law and Film
· 1:30pm – 3:00pm

· West Forum

CHAIR:



Jennifer L. Schulz

CONVENOR:


Jennifer L. Schulz

PRESENTERS:

Angela Cameron:
Stories and Images of Intimate Violence: What the Law Can See
Rebecca Johnson:
Law and the Leaky Woman: The Saloon, the Liquor Licence and Narratives of Containment

Diane Kirkby:
Working Mothers, Drinking Women and Australia’s Pub Culture in the Autobiography of a Barmaid

Jennifer L. Schulz:
Women Mediators and Meaning Making at the Movies

Session 17:  Negotiating the Public/Private Divide in Law’s Empire 

· 1:30pm – 3:00pm

· Cheam

CHAIR:



Damian Collins

PRESENTERS:

Tsachi Keren-Paz:  
Compensation for Mere Injury to One’s Autonomy: An Appraisal

Patricia McDermott:  
Thirty Years of Pay Equity Legislation in Canada: Is a New Direction Needed?

Adrian Smith:


Labour Law’s Colonial Empire

Lulu Thomas-Hawthorne:  
Centre-Periphery Model Explains South African Law of Contract

Session 18:  Making Sex Crime in Legal Discourse and Public Culture
· 1:30pm – 3:00pm

· Canada

CHAIR:



Margery Fee

PRESENTERS:

Elise Chenier:
Unpacking the Moral Panic: Women, Hysteria, and the Battle against Sex Deviancy in 1950s Toronto

John Dixon:


Taking Sex Seriously

Dany Lacombe: 
Managing Fantasies: An Analysis of Prison Treatment Programs For Sex Offenders

David Schneiderman:
“Parents Can Sleep Soundly”: A Media Analysis of The Queen v. John Robin Sharpe

Session 19:  The Empire of the Father in Law
· 3:30pm – 5:30pm

· East Forum

CHAIR:



Reg Graycar

CONVENOR:


Susan B. Boyd


PRESENTERS:

Susan B. Boyd:


Feminism, Fathers’ Rights, and Family Catastrophes

Richard Collier:
Loving and Hating Law: Fathers 4 Justice and the New Politics of Fatherhood

Sally Sheldon: 
Fragmenting Fatherhood: The Regulation of Reproductive Technologies
Carol Smart:
The Ethic of Justice Strikes Back: Family Law and the Rise of the New Paternity

Sponsored by the Centre for Feminist Legal Studies, Faculty of Law, University of British Columbia

Session 20:  Legal Dimensions 2005:  Indigenous Legal Traditions 
· 3:30pm – 5:00pm 

· Coronet

CHAIR:



Yves Le Bouthiller

PRESENTERS:

Ted Palys & Wenona Victor:
Getting to a Better Place: Qwi:qwelstóm, the Stó:lo Nation and Self-Determination

Dawnis Kennedy: 
Section 35 and Indigenous Legal Traditions:  Working Towards Intersocietal Law?


DISCUSSANT:


Andrée Lajoie

Sponsored by the Law Commission of Canada / Commission du droit du Canada (Legal Dimensions Initiative)

Session 21:  Human Rights Struggles in Africa, North America and the Antipodes
· 3:30pm – 5:00pm

· Miama

CHAIR:



John Dixon

PRESENTERS:

Barbara Ann Hocking & 

Scott Guy: 



Tales of Bills of Rights: Australia and Canada Compared
Bruce Ryder:
Post-Colonial Judicial Globalization? Canadian/South African Dialogue About Rights

Matthew Stubbs:
The Human Rights Committee at the Antipodes: The Impact of Individual Communications in Australia and New Zealand

Session 22:  Inquiries in Contemporary Criminology and Criminal Justice

· 3:30pm – 5:00pm

· West Forum

CHAIR:



Debra Parkes

PRESENTERS:

Barry E. Cartwright & 

Sheryl C. Fabian:
Social Disorganization or Social Conflict?: An Examination of Robbery Rates in British Columbia

Kieran McEvoy & 

Ruth Jamieson:  
Surrogacy, Othering and State Crime: Historical Continuity and the War on Terror
Alexandra V. Orlova:
Taking Cues from Canada? A Comparison of Russian and Canadian Legislative Measures Directed Against Organized Crime

Session 23:  Book Panel - Good Government? Good Citizens? Courts, Politics, and 

  Markets in a Changing Canada (W.A. Bogart)

· 3:30pm – 5:00pm

· Cheam

CHAIR:



Ira Nadel

CONVENOR:


Wesley Pue

COMMENTATORS:

Harry Arthurs, Damian Collins, Michael McCann

AUTHOR’S RESPONSE:  

W.A. Bogart

Session 24:  Bureaucratic Artifacts: Agency, Discipline and Regulation in Health Care 

                    Contexts

· 3:30pm – 5:00pm

· Canada

CHAIR:



Cristie L. Ford

CONVENORS:


Marie-Andrée Jacob & Ruth Fletcher

PRESENTERS:

Marie-Andrée Jacob:  
Other, Counterpart and Agency in an Organ Transplant Bureau
Ruth Fletcher:
Paperwork Puzzles: Pro-choice Negotiations of Anti-choice Regulation

Paméla Obertan:
Le brevet sur les ressources génétiques, un instrument de colonisation?
Joan Rush:
End-Of-Life Decision Making In British Columbia: Why the Current Legislative Scheme Fails to Meet the Future Health Care Planning Needs of British Columbians
PANELS:  TUESDAY, JUNE 28, 2005

Session 25:  Governing Childhood:  Indigenous Childhood Seperations and the Child as 

                    Citizen

· 8:30am – 10:30am

· East Forum

CHAIR:



Jacinta Ruru 

PRESENTERS:

Constance Backhouse:
Sexually Abused Children as Witnesses: Lessons from History

Antonio (Tony) Buti:
To be Assimilated and Saved: Aboriginal Childhood Separations and Reparations

K. Tsianina Lomawaima: 
Domesticating Dangerous Cultural Difference in the U.S. Federal Indian Boarding Schools: A Theory of the Safety Zone

Judith Mosoff:
Where Have All the Young Ones Gone?: Equality and Human Rights Law for Children in Canada

Kurt Mundorff:
Shocking Dogs and Securing Political Docility: Contemporary Child Welfare Systems and Governance Through the Instillation of Learned Helplessness

Session 26:  Legal Geographies of Race and Empire (I)
· 8:30am – 10:30am

· Coronet

CHAIR:



Carol Smart

CONVENORS:


Renisa Mawani & Bruce G. Miller

PRESENTERS:

Irus Braverman:


“Green” Law in Israel/Palestine
Lee Godden:
Mapping Possession: Property as the Geographical Trace of the Colonial and Postcolonial
Maureen Tehan: 
Law, Property and Dispossession in the Colonial and Postcolonial City: The Spatial and Legal Landscapes of Indigenous/Settler Relations in Darwin and Vancouver

Session 27:  Negotiating Harms:  Hate, Fear, Risk and Social Order
· 8:30am – 10:30am

· Miama

CHAIR:



Jonathan Swainger

PRESENTERS:

Sheryl C. Fabian:
An Analysis of BC’s Violence Against Women in Relationships Policy: Its Application to Criminal Harassment Between Former Intimates
Amanda Glasbeek:
“My wife has endured a torrent of abuse”: Gender, Safety, and Anti-Squeegee Discourse in Toronto

Bernard Haggerty:
Social Contention and Hate Crime Labeling in Canada and the United States: Historical Antecedents

George S. Rigakos:


Risk, Reality, and Criminology

Session 28:  Roundtable. International Law and Feminism in an Age of Empire

· 8:30am – 10:30am

· West Forum

CHAIR:



Tsachi Keren-Paz

CONVENORS:


Doris Buss & Ambreena Manji

PRESENTERS:
Ruth Buchanan, Doris Buss, Annie Bunting, Gillian Calder, Ruth Fletcher, Nicole LaViolette, Rebecca Johnson, Karin Mickelson

Session 29:  Memory and Forgetting, Recognition and Non-recognition: Indigenous 

  Rights and the Perceptions of Colonists

· 8:30am – 10:30am

· Cheam

CHAIR:



Kent McNeil

CONVENOR:


David Yarrow

PRESENTERS:

Janna Promislow:
Nations, Tribes, and Friends: Recognizing Sovereignty and Political Community amongst Aboriginal Peoples Trading with the Hudson’s Bay Company in the Eighteenth Century
David Yarrow:
Rule of Law or Law of Rules in British Imperial History: Considering British Lawlessness

Session 30:  Between Empire and Colony: Explorations in Legal History and Historiography

· 8:30am – 10:30am

· Canada

CHAIR:



Susan B. Boyd

PRESENTERS:
Ian Duncanson:


“What can they know of England, who only 





England know?”

Jeremy Finn:
North American Law in New Zealand 1875-1975 – Lessons From the Otago District Law Society Library

Judith Grbich:
Francis Hutcheson’s Aesthetics: Scottish Enlightenment and the Secularization of Empire

John McLaren:
The Tribulations of Judges in “Anomalous” Colonial Societies: Were Boulton of Newfoundland and Montague of Van Dieman’s Land Framed?”
Session 31:  Aboriginal Treaty-Making, Rights and Governance: Stories From North 

                   America and the Antipodes II

· 11:00am – 12:30pm

· East Forum

CHAIR:



David Yarrow

PRESENTERS:

Paul L.A.H. Chartrand:


Aboriginal Group Rights: Who Belongs?

Deirdre Howard & 

Kevin Williams:
How “White” is Australian Law?: The High Court and Native Title

David Wishart:
Oppression by Agreement (with Special Reference to Agreements with Indigenous Peoples)

Session 32:

Session 33:  Corporate Crime under Neoliberal Regimes (I)
· 11:00am – 12:30pm

· Miama

CHAIR:



Annie Bunting

CONVENOR:


Laureen Snider

PRESENTERS:

Joan Brockman:
“He has Exemplary Personal Antecedents”: The E(mpathy) Factor When Judges Meet White Collar Criminals Involved in Health Care Fraud
Cristie L. Ford: 
A New Governance Approach to “Corporate Culture” and Administrative Law Remedies
Paul D. Paton:
Accountability and Transparency in Corporate Governance – Accountants, Lawyers and the Problem of Working Papers
Laureen Snider:


Corporate Crime under Neoliberal Regimes

Session 34.  New Directions in Law and Society Inquiry
· 11:00am – 12:30pm

· West Forum

CHAIR:



Andrew Petter
PRESENTERS:

Jennifer Bond: 
No Easy Answers: The Inability of the Law to Provide Meaningful Solutions in Bountiful, BC
Marie Fox:
Reconfiguring the Animal/Human Boundary: The Impact of Xeno Technologies
Shi-Ling Hsu:
The Identifiability Bias in Environmental Law

Session 35:  Book Panel - Recognizing Aboriginal Title: The Mabo Case and Indigenous 

                     Resistance to English-Settler Colonialism (Peter H. Russell)

· 11:00am – 12:30pm

· Cheam

CHAIR:



Wesley Pue

COMMENTATORS:

Janna Promislow, Wesley Pue

AUTHOR’S RESPONSE:  

Peter H. Russell

Session 36:  Borders, Sanctuaries and the Constitutive Role of Law
· 8:30am – 10:30am

· Cheam

CHAIR:



Mariana Valverde

CONVENORS:


Randy Lippert & Anna Pratt

PRESENTERS:

Randy Lippert:
Sanctuary Discourse, Legal Narratives, and the Sovereign Exception

Anna Pratt:



Borderlines and Customary Practices

Sara K. Thompson:
Reasonable Suspicion or Discriminatory Decision Making: Legal Discourses and Racial Profiling at the Canadian Border

Session 37:  An Education in Empire:  Repression, Rights and Redress
· 1:30pm – 3:00pm

· East Forum

CHAIR:



Constance Backhouse

PRESENTERS:

Barry E.Cartwright:
From Safe Streets to Safe Schools: An Evaluation of Anti-Bullying Legislation and Intervention Programs in Canada and Australia
Damian Collins: 
Winning the West: Lessons from the Manitoba Schools Question
Michelle Good: 
Colonialism, Residential Schools and the Honour of the Crown

Anne McGillivray:


Educating for Empire? Disciplining the Indian 





Child

Session 38:  Healthy Bodies? Agency, Discipline and Regulatory Risks
· 1:30pm – 3:00pm

· Coronet

CHAIR:



David Wishart

CONVENORS:


Marie-Andrée Jacob & Ruth Fletcher

PRESENTERS:

Joan Gilmour:
Authority, Autonomy and Risk: Complementary and Alternative Medicine and Children

Alana Klein:
The Promise of New Governance Approaches for the Constitutional Protection of Health Care Rights in Canada
Annelize Nienaber:
Whose Law? Whose Consent? Problems Related to Informed Consent in Preventative HIV Vaccine Trials in Canada and South Africa

Richard Storrow:
Quests for Conception: Fertility Tourists, Globalisation and the Assisted Human Reproduction Act
Session 39:  Corporate Crime under Neoliberal Regimes (II)

· 1:30pm – 3:00pm

· Miama

CHAIR:



Laureen Snider

CONVENOR:


Laureen Snider

PRESENTERS:

John McMullan:
Lost Lives at Westray: Medico-legal Power, Public Truth and Controversial Deaths at Work

Dayna Nadine Scott:


Risk Discourse as a Technique of Governance
Rob White:



Stifling Environmental Dissent: From SLAPPS to 





GUNNS

Session 40:  Legal Geographies of Race and Empire (II)
· 1:30pm – 3:00pm

· West Forum

CHAIR:



Janna Promislow

CONVENORS:


Renisa Mawani & Bruce G. Miller

PRESENTERS:

Lisa Marie Freeman: 
Challenging the Urban Space of Law’s Empire: Squatting, the City, and Space
Doug Harris: 


Mapping a Colonial Legal Geography of Land and

Fish
David Sealy: 
Notes on African Nova Scotian Reparations: Africville and Governance through Black Pain?

Session 41:  Interrogating the Legal Profession
· 1:30pm – 3:00pm

· Cheam

CHAIR:



Joan Brockman

PRESENTERS:

Richard Collier:
Please Send Me Evenings and Weekends?: Male Lawyers and the Negotiation of Work and Family Commitments

W. Wesley Pue: 
Cultural Histories of Professional Transformation – Structures, Cultures and Empires

Alice Woolley:
Evaluating Value: A Historical Case Study of the Capacity of Alternative Billing Methods to Reform Unethical Hourly Billing

Session 42:  Criminal Identities
· 1:30pm – 3:00pm

· Canada

CHAIR:



Karen Pearlston

CONVENOR:


Aaron Doyle

PRESENTERS:

Aaron Doyle & 

Kristen Gilchrist:


Rethinking Mediatization: The Case of the Bjork Stalker

Kevin D. Haggerty:


Modern Serial Killers

Dawn Moore &

Angus MacLean Rennie:
Hated Identities: Defining Queers and Gypsies in Canadian Anti-Hate Laws

Session 43:  Law’s Corporate Empire
· 3:30pm – 5:00pm

· East Forum

CHAIR:



Kent McNeil

PRESENTERS:

Neil Andrews:
Canadian Corporatism and the Exchange Regulation of Listed Companies
Kristen Boon:
“Open for Business”: International Financial Institutions, Post-Conflict Economic Reform, and the Rule of Law
Daniela Chimisso dos Santos:

Establishment Rights: A Postcolonial Critique

Stepan Wood:
ISO’s Empire: Governing Corporate Social Responsibility in a Post-Regulatory Era
Session 44:  Global Citizens, Global Governance
· 3:30pm – 5:30pm

· Coronet

CHAIR:



Randy Lippert

PRESENTERS:

Pierrick Choinière-Lapointe:
Le principe de complémentarité à l’intérieur du Statut de Rome pour la Cour Pénale Internationale: le choc des cultures juridiques

Anna Kornilina
The New Social Reform in Russia and Social Reform in the Russian Empire in the 18th Century: A Comparative Analysis

Moria Paz:
Transnational Governance Projects and the Development of Minorities Rights: 1880-1930

Arunachalam Prabaharan:

Lawless Indian Empire

Session 45:  Advances in Canadian Criminal Justice History

· 3:30pm – 5:00pm

· Miama

CHAIR:



Jeremy Finn

PRESENTERS:

Margery Fee:
Louis Riel’s Speech to the Jury, My Great-grandfather and the Problem of the Expert Witness
Roderick (Rod) Martin:
Policing in the Law’s Empire: The North-West Mounted Police and Frontier Justice, 1874-98
Paul C. Nigol:
The Naval Influence on the Private Justice System of the Hudson’s Bay Company
 SEQ CHAPTER \h \r 1Esmeralda M.A. Thornhill:
 SEQ CHAPTER \h \r 1How Complicit? Law as Valet Masking ‘Old Empire’ in New Canadian Trappings

Session 46:  Roundtable. Postcard From the Edge (of Empire)
· 3:30pm – 5:30pm

· West Forum

CHAIR:



Hester Lessard


CONVENOR:


Hester Lessard

PRESENTERS:


Elizabeth Adjin-Tettey, Gillian Calder, Angela 





Cameron, Maneesha Deckha, Rebecca Johnson, 





Hester Lessard, Maureen Maloney, Margot Young 

Session 47:  Beyond Recognition? Indigenous Legal Traditions and Indigenous Identities
· 3:30pm – 5:00pm

· Cheam

CHAIR:



Jeremy Webber

CONVENOR:


Brent Olthuis

PRESENTERS:

Brent Olthuis:


Powley and Peoplehood
Crystal Reeves:


Critical Legal Pluralism: A View to Samoa

Session 48:  Methodologies and Epistemologies of Revelation and Resistance

· 3:30pm – 5:00pm

· Canada

CHAIR:



Rob McQueen

PRESENTERS:

Emma Cunliffe:
Untold Stories? The Possibilities of a Technology-based Understanding of Socio-legal Transcript Research
France Houle:
Regulatory History Material as Extrinsic Aid to Interpretation: A Democratic or Technocratic Perspective on ‘What makes law possible?’
Doug Sutton:
Whig-verticality or Partnership between Equals: The Relationship in Law between the Crown and Tangata whenua (Maori People) in New Zealand: A Case Study from Heritage Conservation
Ardith Walkem:
Little Weight or as Heavy as Eagle Down? Applications of a Methodology of Suspicion to Indigenous Oral Traditions

PANELS:  WEDNESDAY, JUNE 29, 2005

Session 49:  Law’s Subversive Potential
· 8:30am – 10:30am

· East Forum

CHAIR:



Susan C. Boyd

CONVENOR:


Daphne Gilbert

PRESENTERS:

Jane Bailey:



The Substance of Procedure

Jennifer Chandler:
The Exploitative Procurement of Transplantable Organs and the Need for a New Canadian Organ Donation Policy

Daphne Gilbert:
Privacy and Equality:  Towards a New Abortion Rights Paradigm

Ian Kerr:



Anonymity, Smart Networks and Moral Dummies

Session 50:  On the Edge of the Empire: Indigenous Use of the Law in Canada, Australia

  and New Zealand

· 8:30am – 10:30am

· Coronet

CHAIR:



Michael Belgrave

CONVENOR:


Michael Belgrave

PRESENTERS:

Michael Belgrave:
Rediscovering Aboriginal Title in New Zealand: Problems and Possibilities in the Maori Land Court

Kent McNeil:
Self-Government in Action: Acknowledgement of Indigenous Legal Traditions by Canadian Courts

Jacinta Ruru:


Indigenous Peoples’ Rights to Lands in Public Ownership
Margaret Stephenson:


Comparative Theories of Aboriginal Title

David V. Williams:
When Parliamentary Supremacy and the Rule of Law Collide: Land Titles Protection Act 1902 and Foreshore and Seabed Act 2004
Session 51:  Contemporary Terrains of Human Rights Praxis: Mobility, Autonomy and 

  Belief
· 8:30am – 10:30am

· Miama

CHAIR:



Mariana Valverde

PRESENTERS:

Aloke Chatterjee:


Exploring the Contours of Disability

Heather Conway:
From Conflict to Constitutionalisation: Land and Religion in (Northern) Ireland

Richard Moon:


Religious Commitment and Identity

Laura Watts:
Our Necessity Hath No Law, Our Law Hath No Necessity: “Aging with Challenges” in Modern Canadian Society

Session 52:  Constituting Law’s Empire (I)
· 8:30am – 10:30am

· West Forum

CHAIR:



Antonio (Tony) Buti

PRESENTERS:

Eric Adams:
‘The Newer Constitutional Law’: F.R. Scott and the Idea of Constitutional Rights in the 1930s

William E. Conklin:


The Social Crisis of a Modern Constitutional Order
Hugo Cyr:
Constitutionnalisme, internationalisme, transnationalisme: soveraineté dans un monde divisé / Constitutionalism, Internationalism and Transnationalism: Sovereignty in a Divided World

Session 53:  Themes in Comparative Colonial Legal History (Panel in Celebration of John 

                     McLaren)

· 8:30am – 10:30am

· Cheam

CHAIR:



Wesley Pue

PRESENTERS:

Lyndsay Campbell: 
Starkie’s Adventures in North America: The Emergence of Libel Law

Philip Girard:


Who’s Afraid of Canadian Legal History?

Bruce Kercher:


Sovereigns at Sea

Russell Smandych:
Creating the Exclusionary State: British Colonial Native Policy and Law Administration in the Mid-Nineteenth Century

Session 54:  Constituting Law’s Empire (II)
· 11:00am – 12:30pm

· East Forum

CHAIR:



Hugo Cyr

PRESENTERS:

Harry Arthurs:
"Does the Charter Matter?" The Charter:: The  triumph of  faith  over  experience in legal scholarship?

Mark Carter: 
The Unwritten Constitution and the Charter: Fundamental Justice as a “text-emergent” Constitutional Norm

Vincent Kazmierski: 
The Decline and Fall of Parliamentary Supremacy: The Role of the Principle of Democracy in Limiting Parliament’s Empire in Canada

Session 55:  Feminist Engagements with Criminality, Law and Social Justice (I)
· 11:00am – 12:30pm

· Coronet

CHAIR:



Diana Majury

PRESENTERS:

Sara Bagg:



The Rape Shield and Substantive Equality
Elizabeth Comack &

Tracey Peter:
How the Criminal Justice System Responds to Sexual Assault Survivors: The Slippage between ‘Responsibilization’ and ‘Blaming the Victim’

Diane Crocker:
What Would Third-wave Feminist Socio-legal Scholarship Look Like Anyways?
Katherine R. Rossiter:
An Examination of Expert Testimony on the Battered Woman Syndrome

Session 56:  Inequality and Subalterity in the Legacies of Empire

· 11:00am – 12:30pm

· Miama

CHAIR:



Julie Evans

PRESENTERS:

Tracey Banivanua Mar:
Negotiating Weapons of Empire: Indigenous Peoples and Colonial Law in Fiji and New South Wales

Rob McQueen:


The Flowers of Progress: Corporations Law in the Colonies

Mariana Valverde:
The Colonial Travels of ‘Peace, Order, and Good Government’: From the BNA Act to the 2001 Diego Garcia Islanders Case

Session 57:  Gender, Race, Class, and the Contemporary Politics of Welfare Governance

· 11:00am – 12:30pm

· West Forum

CHAIR:



Margaret A. Jackson

PRESENTERS:

Wendy Chan:
The Racialized Impact of Welfare Fraud Control in BC and Ontario

Dorothy E. Chunn &

Shelley A.M. Gavigan: 
From Mother’s Allowance to ‘No Mothers Need Apply’: Canadian Welfare Law Reform in the Age of Neo-Liberalism

Sarah Marsden:
The Law’s Empire in the Lives of the Poor: Power and Oppression in the Administration of Welfare in Canada

Session 58:  A Feudal Burden? The Law of Dower in North America and Australia History 

                    (Panel in Celebration of John McLaren)

· 11:00am – 12:30pm

· Cheam

CHAIR:



Bruce Kercher

PRESENTERS:

Andrew Richard Buck:
The Challenge of Comparative Legal History: The Law of Dower in the United States, Canada and Australia

Christopher M. Curtis:
“We have no reason to believe that the people ... would be pleased to see such great changes in the Virginia law of dower”: British Influences on Dower Reform in Antebellum Virginia
Nancy E. Wright:
‘Local Policy’ and Legal Decisions on Dower in Colonial New South Wales

Session 59:  Beyond Law’s Empire: Experiences in Alternative Modes of Justice
· 1:30pm – 3:00pm

· East Forum

CHAIR:



Esmeralda M.A. Thornhill

PRESENTERS:

Annie Bunting:
Competing Religious and State Interests in Family Arbitration
Colleen Hanycz:
Through the Looking Glass: Mediator Conceptions of Philosophy, Process and Power
L. Jane McMillan:
Koqqwaja’ltimk: Treating Justly Mi’kmaq Justice. Mi’kmaq Juridical Responses to Community Resource Conflicts

Session 60:  Feminist Engagements with Criminality, Law and Social Justice (II)
· 1:30pm – 3:00pm

· Coronet

CHAIR:



Fiona Kelly

PRESENTERS:

Deborah Brock:


After Decriminalization:  The Future of Sex Work

Sylvie Frigon:


After Prison: Women’s Pathways to (Re)integration
Jennifer M. Kilty:
The Re-construction of Self-injury and Segregation: A Critical Analysis of Correctional Policy
Debra Parkes:
Recognition and Redistribution in the Pursuit of Equality for Women Prisoners

Session 61:  Law’s Cultural Empire

· 1:30pm – 3:00pm

· Miama

CHAIR:



Lyndsay Campbell

PRESENTERS:

Jack Anderson:
Punch Drunk Love: Socio-Legal Aspects of Professional Boxing

Susan C. Boyd: 


Drug Films, Justice and Nationhood
Sara Ramshaw:


Empire’s Rhythm: Law-as-(Jazz) Improvisation

Session 62:  Democracy and World Order in a New Age of Empire

· 1:30pm – 3:00pm

· West Forum

CHAIR:



Michael Belgrave

PRESENTERS:

Paul Martin:
Defending Democracy: Is the International Protection of Democratic Governance Irredeemably Imperialistic?
John McKay:
Behind the Mirror: Reflections on the Position of Canada in the Americas in Light of the Canada – US Safe Third Country Agreement
David Schneiderman:


Congress and Empire: Taking Investment Rules 





Global

Session 63:  The Legal History of Marginalization (Panel in Celebration of John McLaren)

· 1:30pm – 3:00pm

· Cheam

CHAIR:



Hamar Foster

PRESENTERS:

Benjamin Berger:
‘Banished from Liberty’s Temple’: Social Theory, Penitentiaries, and Victorian British Columbia
Robert Menzies:
Madness, ‘Zealotry’ and the State: The Psychiatrization of Freedomite Doukhobors in Mid-Twentieth Century British Columbia

Session 64:  Indigenous Encounters with, and Challenges to, Colonial Legalism
· 3:30pm – 5:00pm

· East Forum

CHAIR:



Sara Ramshaw

PRESENTERS:

Joseph Azize:


Assumptions of the Criminal Justice 





System
Cindy Baldassi:
The Current Legal Status of Customary Adoption in Canada

Michael Murphy:
Prisons of Culture: Judicial Constructions of Indigeneity in Australia, Canada and New Zealand

Catherine Lane West-Newman: 
A Place of Emotions: Land, Sea, and Law in the Ownership of New Zealand’s Foreshore and Seabed

Session 65:  Roundtable. Colonisation, Representation and the Archive
· 3:30pm – 5:00pm

· Coronet

CHAIR:



Phil Falk
CONVENOR:


Phil Falk

PRESENTERS:


Phil Falk, Mick Martin

Session 66:  Contesting Law’s Empire Over Nature

· 3:30pm – 5:00pm

· Miama

CHAIR:



Lee Godden

PRESENTERS:

Jo Goodie:



The Environment as a Legal Subject

R. Michael M’Gonigle: 
Green Fading to Brown: How the Growth of Law Depletes the Soil of Place

Lisa Smith:



The Trident Three: “No ‘Ordinary’ Peace Protesters…”
Jordan Tesluk: 
Farms Without Fences: Explaining Failures in the Regulation of Agricultural Waste

Session 67:  Institutional Wrongdoing: Why Cause of Action Matters
· 3:30pm – 5:00pm

· West Forum

CHAIR:



Margaret Hall

CONVENOR:


Margaret Hall

PRESENTERS:

Margaret Hall
Institutional Tort Feasors: Systemic Negligence and the Class Action

Jane Wangmann
Where the buck stops: The Australian High Court on vicarious liability and institutional child sexual assault

Jane Wright
Institutional Wrongdoing - Why Cause of Action Matters – an English Perspective

Session 68:  Can you send me a letter of reference by the end of the day? An Exploration of 

                     the Expectations and Politics of Reference-Writing within the Law and

  Society  Community (Roundtable in Celebration of John McLaren)

· 3:30pm – 5:00pm

· Cheam

CHAIR:



Constance Backhouse

CONVENOR:


Constance Backhouse

PANELLISTS:
Constance Backhouse, Roderick A. Macdonald, Diana Majury, W. Wesley Pue

ROUNDTABLE ABSTRACTS

Backhouse, Constance (Convenor)

W. Wesley Pue (Chair)

Constance Backhouse, Roderick A. Macdonald and Diana Majury (Presenters)
‘Can you send me a letter of reference by the end of the day?’ An Exploration of the Expectations and Politics of Reference-Writing within the Law and Society Community

Most faculty members will write hundreds upon hundreds of letters over the course of their careers, for students seeking jobs and admission to graduate school, for faculty seeking jobs, tenure review, and nominations for various awards etc etc etc.  Mostly it is a thankless, time-consuming task, that is carried on in private, without discussion, and without anyone attempting to articulate how this should be done, or how to communicate with other colleagues about the responsibilities involved.  Rarely is the subject examined thoughtfully, critically, and creatively in an academic format, to reflect upon the process, politics, values, expectations, and manner in which we ask for, and complete, these references.  This panel will raise a number of questions that should be explored by law and society scholars as we explore the task of reference-writing from a variety of perspectives.  It is designed as a roundtable format, with brief presentations from panelists.  Most of the session will be devoted to discussion with the audience.

Falk, Phil (Convenor)

Falk, Phil (Chair)

Phil Falk and Mick Martin (Presenters)

Colonisation, Representation and the Archive


This panel presentation shall give Indigenous views of judicial reasoning (and other systemic anomalies) as observed and/or experienced in the recent Australian Federal court case of Baird and ors v the State of Queensland (Feb 2005) (unreported as yet).  As members of the eight litigant’s legal team, we shall discuss (from our own perspectives) the numerous issues raised during proceedings and the ongoing failure of the courts to make adequate allowances for ‘otherness’ (and/or cultural diversity) within its judicial framework.  In doing so, we shall trace the socio-legal history and the historical remnants of colonial law in Australia as they relate to the issue of ‘un-equal payment of wages’ to Indigenous Australians, specifically between the years of 1975 and 1986.  We shall also discuss the Aboriginal Welfare Fund and the indentured and contracting out of Indigenous labor (slavery) as a form of economic resource for the Queensland government.

This case raises questions of racial discrimination in the payment of ‘under-award wages’ to Aboriginal people living on ‘church’ managed and controlled missions/reserves in far north Queensland between the years 1975 and 1986.  Throughout proceedings observations were made of barriers and problems experience by the Indigenous applicants.  This presentation shall discuss the sterility and hostility of the court room in which these cultural anomalies both emerged and evolved.  Topics covered will include: evidential hurdles and burdens; the foreign environment experienced; communication and physical presentation issues; entrenched racial norms; judicial bias; along with the costs involved in undertaking such proceedings.
Wood, Stepan and Stephen Clarkson (Co-organizers and Co-presenters)

Bernard Colas (Chair)

Harry Arthurs, Ruth Buchanan, and Claire Cutler (Discussants)

Governance Beyond Borders: A Roundtable on the Law Commission of Canada’s Project on Law for Canadians in an Era of Globalization

[Sponsored by the Law Commission of Canada / Commission du droit du Canada]

The Law Commission of Canada (LCC) is working on a project on the implications of globalization for anadian law and governance.  Following a process of public consultations based on a discussion paper prepared by the roundtable co-chairs, the LCC will submit a report to Parliament recommending how best to meet the governance challenges posed by globalization.

The project, entitled “Governance Beyond Borders,” acknowledges that both “globalization” and “governance” are complex and deeply contested phenomena.  It examines the changing roles of law, public policy and government, as well as non-state, sub-state and supranational agents that constitute new forms of governance as they compete to foster or resist globalization.  Canada and Canadians are both objects and subjects of these complex processes.  Globalization challenges the conventional forms and boundaries of law, government, state, civil society and markets and opens up possibilities for new forms.  At the same Canada’s experience of globalization has always been shaped by “empire,” first in the form of French and British colonialism, more recently in the form of American hegemony.  The LCC hopes to develop a normative framework to help Canadians evaluate the enormous variety of phenomena labeled globalization and the myriad approaches to governing them, whether through conventional instrumentalities of the law or other processes.

The purpose of this roundtable is to stimulate a critical and interdisciplinary discussion of the challenges posed by globalization for law and governance, focused around the LCC’s discussion paper on Governance Beyond Borders (available at http://www.lcc.gc.ca).  Globalization scholars from different disciplines (e.g. law, political science, geography) will present their views on the paper.

Buss, Doris and Ambreena Manji (Co-convenors)

Ruth Buchanan, Annie Bunting, Doris Buss, Gillian Calder, Ruth Fletcher, Rebecca Johnson, Nicole LaViolette and Karin Mickelson (Presenters)

International Law and Feminism in an Age of Empire

The turn to international legality in the post-cold war period parallels the increased interest by feminist scholars and activists in the possibilities and limits of international law.  The wars in Afghanistan and Iraq have heightened interest in international law, though the allure of the international remains surprisingly immune from substantive critique.  This roundtable invites participants to explore these two streams in approaches to international law: the apparently unreflexive commitment to international legality and feminist engagement with the discipline and practice of international law.  What possibilities and perils might the turn to international legality signal for feminist engagement?  Equally, what are the implications of current discourses and turns to international illegality?  What might it mean to do feminist legal theory in an age of empire?  Should we even accept the centrality and cohesion presumed in the term ‘empire’?  And, are there lessons from feminist engagement with the international that might help steer a more productive and transgressive course for international law?

The roundtable discussion will start from a reading of, and invite comment on Buss and Manji, International Law: Modern Feminist Approaches (Oxford: Hart, 2005).  Roundtable participants can choose to engage directly with the book, its individual chapters, or consider some of the broader themes raised by the future of international law and feminism.

Lessard, Hester (Convenor and Chair)

Elizabeth Adjin-Tettey, Gillian Calder, Angela Cameron, Maneesha Deckha, Rebecca Johnson, Hester Lessard, Maureen Maloney, Margot Young (Presenters)
Postcard from the Edge (of Empire)

We are eight feminists living and working on the edge of empire (the west coast of Canada).  Buoyed by our pedagogical interconnections we have come together to draft a petition to our Prime Minister and we want your support.  In the letter, we plan to articulate our deep concerns regarding issues of women’s personhood and status in Canada. Our concerns are diverse:

Elizabeth Adjin-Tettey is concerned about the law’s unwillingness to respect and value women’s choices and autonomy regarding reproduction by failing to recognize involuntary parenthood as a compensable loss.

Gillian Calder is exploring the implications for women's care-giving and reproductive citizenship of recent challenges to programs of universal benefit provision.

Angela Cameron’s work is examining how neo-liberal approaches to governance have influenced the ways that restorative justice is practiced in cases of intimate violence against women, with particular attention to alternative measures legislation.

Maneesha Deckha queries the ability of women (and men) to choose a body in pain by engaging in consensual, yet painful, practices such as S&M. She wonders if the insights of transnational and postcolonial feminist theories on how to imagine sub-cultural practices might recuperate the stalemate in this latest area of feminist “sex wars” and escape its choice/false consciousness divide.

Rebecca Johnson is concerned with the exclusion of nursing mothers from public space.

Hester Lessard is working is to locate the recent spate of equality cases within larger neo liberal trends.  Her key preoccupation is with the extent to which equality rights reflect, facilitate or challenge the neo liberal priorities and values that have now moved to the center of the policy agenda.

Maureen Maloney's interest is in the practices of Restorative Justice within First Nations communities and the increasing and expanding use of these systems of dispute resolution for incidents of violence against women in relationships (and in rare cases sexual assault) and the implications of these emerging (and/or traditional) systems for women and First Nations Culture.

Margot Young worries that recent developments in both judicial and political spheres track neo-liberalism’s disregard for women’s economic and social equality.

We have encountered significant difficulties in drafting our letter.  For example, some of us take as our primary focus the identity constituting and identity constraining dimensions of legal discourses. Others take as our starting point the material and ideological factors which shape and limit attempts to engage in law for the purpose of challenging substantive injustices.  As well, our own experiences and social locations simultaneously enrich and limit our understandings of injustice. It is challenging to articulate a common ground without erasing important differences. We feel that such difficulties may be inherent in projects/positions which are located at the margins. Hence, our positioning, literally at the edge of the continent, presents itself as an accidental but fortuitous metaphor for the politics at the edge of empire. It would be great to have your help, with both the text and the context.  We invite you to join our collective conversation -- as we work to draft a postcard from the edge.

**Please Wear Comfortable Clothes as There Will be Opportunity for Active Audience Participation in Group Exercises**

PRESENTATION ABSTRACTS

Adams, Eric
‘The Newer Constitutional Law’: F.R. Scott and the Idea of Constitutional Rights in the 1930s

A number of scholars have argued passionately and at times persuasively on the failure of the rights discourse generally and the Charter of Rights and Freedoms in particular to progressively transform Canadian society.  Constitutional rights, the critics contend, at best distract attention from, and at worst entrench, the real injustice in our society – the unequal distribution of wealth.  And yet it was F.R. Scott, a committed socialist, who first proposed that civil liberties be entrenched in Canada’s Constitution as a ‘Bill of Rights’ in 1935.  The proposal is even more surprising given that Scott advanced his idea of constitutional rights during the last days of the Lochner-era in the United States when the United States Supreme Court routinely employed constitutional rights to strike down progressive labour legislation.  My paper argues that the timing and content of Scott’s constitutional rights proposal can be understood as a part of the broader transition in Canadians legal and constitutional thought in the 1930s – what W.P.M. Kennedy called in another context “the newer constitutional law”.  In this new way of thinking about constitutional law, Canadian constitutional scholars broke away from the orthodoxies of a previous generation and ushered in a new era of constitutional scholarship that was reformist, nationalist and believed strongly in the activist state.  Scott drew on these features of the newer constitutional law to re-cast the meaning of constitutional rights and, in doing so, took the first tentative steps in the rights revolution that would fundamentally transform Canada in the decades that followed.

Ahmed, Mohsen Al Attar


Monocultures of the Law: Global Intellectual Property and the Transformation of Cultural Identity

Broadly stated, in this essay I examine the potential transformative effects of transnational intellectual property norms on national cultures and identities.  That is, by positing an exclusively economic-oriented perception of development and progress, to what extent is an imperialistic global intellectual property model a conduit for the redrawing of sociocultural contours?  I answer this question by examining how multilateral IP agreements have implicitly canonized a particular view of knowledge and property while overtly condemning all non-conforming interpretations.  To illustrate this subordination process, I examine global patent rules in relation to monoculture systems of production – an agricultural practice in which single cash crops are developed at the expense of domestic self-sufficiency and environmental renewability – and the ensuing marginalization of local traditional agricultural practices.  It is the role of the law that I am most interested in; that is, within today’s globalized setting, are the world’s cultures informing international law or is international lawmaking – as dominated by a select few – shaping global culture?  My examination spotlights the synergy between informational capitalism, trade liberalization, and intellectual property laws and their combined ability to transform global conceptions of culture in the interim and national cultural identities in the long-term.  Throughout this essay, I adopt a law and society approach in my analysis by which I mean that I address the role of globalized law in defining cultural meaning and social change.
Aiken, Sharry


Re-Mapping Human Rights and Citizenship in Israel/Palestine

Who are you?

I am an Israeli.

No, what nationality?

I am an Israeli.

But also the Arab is an Israeli.

I am an Israeli in my identity not only my citizenship.

But are you a Jew?

Of course, I just told you that I am an Israeli.

(A.B. Yehoshua, 1987).

This paper is principally engaged with the genealogy of modern citizenship and the role of law in simultaneously constructing and transforming the relationship between dominant groups and the subaltern – “between citizenship and its alterity” (Isin, 2002).  The particular context for my inquiry is Israel/Palestine and the position of Palestinian citizens as a demographic minority within the “green line.”  Zionist cartographies provide the conceptual departure point for an analysis of the contemporary position of Palestinian citizens of Israel. Following a brief prologue which will consider tree planting by the Jewish diaspora and the case of Canada Park, my paper will explore the possibilities and prospects offered by Israeli law and courts for re-mapping the contested terrain of citizenship, land and rights. Particular reference will be made to the Israeli High Court’s decisions in Qua’adan v. Israel Lands Administration, Katzir et al. (2000) as well as the more recent Elections Disqualifications Cases (2003).

Anand, Anita


Voluntary vs. Mandatory Corporate Governance: Towards an Optimal Regulatory Framework

This article fills a gap in the legal literature by comparing mandatory corporate governance regimes to voluntary corporate governance regimes.  It encourages market participants, including regulators, to acknowledge that firms have incentives to adopt enhanced governance practices voluntarily and to make disclosure about the same.  The article argues that an optimal governance regime is a hybrid one in which adoption of best practice guidelines is voluntary but disclosure of corporate governance practices is mandatory.  Such a regime is optimal because it balances the benefits and costs to all stakeholders, particularly issuers and investors.  The cost analysis should be completed by weighing the level of expected compliance against the total costs of the regime adopted by regulators.  A partially mandatory structure is likely to yield a high level of compliance with a defined set of governance practices at lower cost than a wholly mandatory regime.  While a wholly mandatory structure may yield slightly better compliance, its costs are likely much higher.  Thus, a partially mandatory structure that minimizes costs but encourages compliance is optimal.

Anderson, Jack


Punch Drunk Love: Socio-Legal Aspects of Professional Boxing


There is little argument that boxers emerge predominately from socially disadvantaged backgrounds.  Whether a nation has a flourishing boxing tradition has often been regarded as a good indicator of the economic opportunities available to disadvantaged communities within that country.  A brief review of boxing in the United States, for example, would reveal that it was traditionally dominated by English and Irish working class fighters, replaced gradually in the 1920s by Jewish and later fighters of Italian origin, to the current state of boxing in the United States where all levels are dominated by African-American and Hispanic fighters.  The underclass is Boxing’s Empire.


In historical and social terms, this paper seeks to ascertain why boxers are attracted to this most physically invasive of sports?  If boxers are primarily motivated by the intrinsic enjoyment that they gain from the activity, we would expect that they would be evenly distributed throughout all socioeconomic classes.  They are not.  Clearly, the primary motivation of professional boxers is, to an exaggerated degree and more so than any other professional sportspersons, to make money; it is very definitely not “the taking part” that counts.  Professional boxing is very much a coerced affection; a poor man’s love to the extent that, in strict legal terms, boxers’ “informed” consent within the ring is questionable.
This paper suggests that the physical and financial exploitation of professional boxers is at such a critical level that, in the absence of radical reform, outright proscription/criminalisation is the only logical conclusion.  In this, the debate on the legality of the sport in jurisdictions such as the United States, the United Kingdom, Canada and Australia will be reviewed.  In sum, this paper outlines the socio-legal development of a sport whose appeal remains an uncomfortable reminder of society’s occasional need for cathartic violence.

Andrews, Neil


Canadian Corporatism and the Exchange Regulation of Listed Companies


Corporatism, created by Canadian business law and culture, is used as an alternative to law’s empire in business regulation.  The regulatory approaches of the Toronto Stock Exchange to corporate governance in listed companies are used to show the significance of relationships and networks in giving certainty and predictability where broad discretionary principles do not.  This has similarities to corporatism found in other exchange regulatory systems including Australia and Hong Kong.  It raises issues of how regional financial market regulatory systems meet the need for confidence in outsiders and what their future is within larger global markets.

Applebaum, David R.


Pierre Bourdieu: Critical Analysis of the Historical Roots of Strategies for Resistance to Neo-Liberalism and Law’s Empire

In 1998 and 2001 Pierre Bourdieu published two short texts, Contre-feux, and Contre-feux 2.  This paper will critically examine Bourdieu’s analysis in three ways; the French legal-historical roots of Bourdieusian analysis, his assessments of juridicization as a factor in neo-liberal globalization and c) his vision of a transformed European internationalism and strategies for creating a European social movement to resist postmodern neo-liberalism.

Arthurs, Harry

"Does the Charter Matter?" The Charter:: The  triumph of  faith  over  experience in legal scholarship?

There is little evidence to support the proposition that Charter litigation has accomplished significant practical changes in the lives of Canadians.   However, Charter discourse continues to dominate legal scholarship, even amongst people who passionately believe in the values it embodies.   This paradox leads to the question:  why are legal scholars and practitioners relatively indifferent to the real life effects of their activities?

Attwood, Bain


Too Much Law, Too Little History?: Telling Stories about Rights to Land, an Australian Example


In settler societies over the last thirty years the disciplines of law and history have increasingly encountered one another as aboriginal peoples and their supporters have pressed their demands for rights to land in legal arenas, and governments have sought ways to respond to these.  The stakes have been high.  On the one hand, aboriginal leaders have sought the means to enable their peoples to recover from the ravages inflicted by colonialism; on the other, governments and settler peoples have sought the means to redeem the reputation of their nation states whose moral legitimacy has been undermined.


Both history and the law have been required to fashion new historical narratives in order to explain the grounds upon which settler societies had previously dispossessed aboriginal peoples of their sovereign rights or to justify why these rights should now be recognised in some form or another.

In this paper I will consider the major stories that practitioners of both professional history and law have told in the Australian context.  I will argue that these stories amount to a form of ‘juridical history’, that is, histories that represent the past in such a way that it makes it ‘available to legal and quasi-legal judgments in the present.’  In turn I will argue that this necessarily results in simplistic narratives that limit history’s capacity to be a means of truth-telling as well as a method for bringing about much-needed change in the colonial condition.

Azize, Joseph 


Assumptions of the Criminal Justice System

The criminal justice system of Australia makes a number of assumptions which are not necessarily true for all who come before it.  I examine, in particular, the assumptions that (1) defendants can hear, and (2) if they are hearing-impaired, that the law can adequately deal with this; and - most radically - (3) that the concepts of Australian criminal law are comprehensible to all of its subjects.  I provide some illustrations of how these issues have arisen, and sometimes been resolved in a satisfactory manner (even if at the end of a lengthy appellate process).  There is a certain flexibility in the system, but (a) the greatest awareness of these assumptions and their effect is often shown by appellate courts, and (b) there is a limit as to this awareness.  I especially consider how these assumptions can, on occasions, effectively deny justice to indigenous Australians.  I conclude by articulating an alternative concept of criminal justice, and make some suggestions for amendment of the modern law.  If time permits, I shall consider some Australian aboriginal concepts of circle sentencing.

Backhouse, Constance


Sexually Abused Children as Witnesses: Lessons from History


The large number of prosecutions of child sexual abuse between 1900 and 1975 belies the accepted wisdom of many modern commentators, who have suggested that the legal prosecution of child sexual abuse is a recent phenomenon.  In fact, children as young as three, four, and five years of age regularly appear to have disclosed sexual abuse, and found their claims prosecuted in Canadian criminal courts.  This paper will examine the 1951 case of Helene Hamel, a five year old girl from Hull, Quebec, whose complaint of sexual assault resulted in criminal charges against Ovila Souliere, her mother’s 47-year-old live-in paramour.  The trial will be reviewed against the backdrop of the complicated evidentiary rules regarding children’s testimony, and the particular skepticism that greeted children's claims of sexual abuse in Canadian legal history.  The paper will also analyze the special role played by Canadian psychiatrists, who espoused strident beliefs that all children made unbelievable witnesses, and contributed to the difficulties of convicting child sexual abusers.

Bagg, Sara


The Rape Shield and Competing Rights


Rape shield laws limit or prohibit the defence from leading evidence of a complainant’s sexual history in cases of sexual assault.  It has been determined that because of stereotypes and bias surrounding female sexuality, juries and judges are inclined to relate evidence of a woman’s sexual past to the likelihood of her consent to sexual acts.  In cases of sexual assault where a woman has a prior sexual history the court will be less likely to find a guilty verdict for reasons totally unrelated to the circumstances of the case.  Therefore, the evidence excluded by the rape shield is irrelevant to the question of guilt.  The practical effect of the rape shield is that some individuals accused of committing Criminal Code violations have a more onerous defence than do other individuals charged under different sections of the same legislation.  Given that the vast majority of defendants in cases of sexual assault are men, I explore the relationship between the rape shield provisions in the Criminal Code and Section 15 of the Charter of Rights and Freedoms.  Section 15 guarantees equality before and under the law and is potentially violated by any law which draws a distinction based on sex (among other grounds).  While the intended effect of the rape shield is to benefit female victims of sexual assault, trial fairness may at times be hampered by the limitation on evidence.  In this paper I examine the delicate balance of rights at stake in this case.

Baglay, Oleksandra


Immigration and Refugee Law in Canada and Australia: Building New Empires, Protecting Old Fortresses?


The paper focuses on the development of immigration and refugee regulation in Canada and Australia since World War II.  It explores how the law evolved in relation to broader societal changes, like (neo)liberalism, racial equality, and multiculturalism in seemingly similar contexts of Canadian and Australian democracies. The paper presents not only a retrospective comparative view on migration management, but also a critical assessment of the current regulation priorities inspired by globalisation.  Ironically, globalisation has not brought freedom of movement and employment for the majority of the world’s population, but instead created new hierarchies and classes of citizens, limiting the enjoyment of “global citizenship” to the people from developed countries.


The paper argues that, although the law has significantly changes since World War II, it continues to promote essentially the same objective of free movement for some and deterrence of others.  However, as the study of Canada and Australia demonstrate, the intensity of country’s exclusionary practices is significantly influenced by national identity politics and civil society activism – factors that can be used to bring about positive change in migration regulation.  Thus, the paper concludes by highlighting the link between law and national identity and assessing its implications for immigration management in the two countries.

Bailey, Jane


The Substance of Procedure

This presentation explores how Canadian civil procedures requiring judicial oversight of compelled production of information from non-parties to litigation could serve to subvert disparities in socio-economic power.  In BMG v. Doe these procedures necessitated a public weighing of competing substantive rights of internet users to privacy and the music industry’s interest in identity disclosure.  Such transparent public procedures contrast starkly with the administrative disclosure mechanism in the United States’ Digital Millenium Copyright Act, which simply (and quietly) reinforces the socio-economic power of the entertainment industry.

Baldassi, Cindy L.


The Current Legal Status of Customary Adoption in Canada


Aboriginal customary adoption has been recognized for over 40 years in Canadian courts and under statutes as forming legal family relationships without requiring the same administrative procedures as statutory adoption.  The rights and obligations flowing from those relationships vary from tradition to tradition, however, and it is still unclear which customary practices will be upheld in litigation.  The “integral to a distinctive aboriginal culture” and “frozen in time” tests present steep evidentiary hurdles, and, since most cases involve statutory rights and benefits, customary adoption has sometimes been narrowly interpreted as simply mirroring statutory adoption, resulting in similar rights and benefits.  At the same time, mainstream adoption in Canada has been moving towards an openness model in practice but the details of these agreements are rarely legally enforceable.  The openness of customary adoption is admired and copied across the country, while some First Nations and Inuit communities are discussing more safeguards for custom adoption than have traditionally been in place.  There appears to be a slow convergence of customary and statutory adoption both socially and legally in Canada.  The larger trend towards open adoption may in fact operate as a corrective in respect to the somewhat narrow interpretation of custom favoured by some courts.

Banivanua Mar, Tracey


Negotiating Weapons of Empire: Indigenous Peoples and Colonial Law in Fiji and New South Wales


This paper will consider early intersections of race and law through a defining moment in the introduction of European law in what would become the British colony of Fiji.  During the late 1860s, outbreaks of ‘lawlessness’ led by white settlers, politically destabalised the islands enough to ensure Britain’s cession in 1874.  During this time, British and U.S consuls had struggled with white settlers in the islands who, through violence and rebellion attempted to negotiate, often through a flat refusal to acknowledge, the nature and status of the law that was being introduced at varied intervals by European-administered Indigenous kingdoms.  As a direct result of these upheavals, when Britain took possession of Fiji, the first governors established an enduring dual legal system that recognised the disadvantages for Indigenous peoples inherent in the role that British law played in colonial projects.  Amongst these first Governors was Hercules Robinson, the then Governor of the settler-colony of New South Wales where Indigenous peoples’ dispossession had been premised on their having no effective legal status, other than as subjects of control.  This link tellingly contrasts the impacts of notions of legal universalism on Indigenous peoples in British colonies with varied approaches to race and law.  In considering these historical events then, the paper reflects more widely on what they reveal about the sanctions of violence inherent to comparative colonial legal systems, and which consequently form the historical foundations of increasingly problematic relationships between Indigenous peoples’ and colonially derived legal systems.

Belgrave, Michael


Rediscovering Aboriginal Title in New Zealand: Problems and Possibilities in the Maori Land Court


There is about 1.5 million hectares under the jurisdiction of the Maori Land Court and an unknown, but significant amount of general land owned by Maori.  Almost none of this land is owned by tribal communities.  From 1865 to 1909 nearly all remaining Maori land was individualised through a judicial process that investigated customary ownership and awarded individual Crown titles to the successful litigants.  Because Maori land was still subject to special rules of inheritance, where estates were divided equally between all descendents, many titles involve extensive multiple ownership.  Incorporations and trusts have been used to provide more collected decision making, but still on the basis of individual interests.  Over recent decades there have been attempts to develop new more tribally appropriate forms of title, but this is largely restricted to land returned under Treaty of Waitangi settlements.  This paper will argue that Maori custom was sufficiently resilient to undermine the individualist imperative that lay behind the imposition of this title system.  A radical revision of the current title system may be administratively and politically impossible, but custom will still survive.

Berger, Benjamin


‘Banished from Liberty’s Temple’: Social Theory, Penitentiaries, and Victorian British Columbia


This article examines the historical and social significance of the establishment of British Columbia’s first penitentiary in 1878.  Blending a consideration of philosophical approaches to punishment with contemporary primary sources discussing the New Westminster penitentiary, the author seeks to demonstrate that the public debate surrounding the establishment of this penitentiary reflects certain political, religious, and economic assumptions about human nature.  These assumptions formed a distinctly Victorian view of individuality, and with it criminality, ascendant in British Columbia at the time.  As such, the local experience of the New Westminster penitentiary serves as an example of the manner in which a society’s conception of human agency influences its approach to crime and punishment, as well as an example of the relationship between social conceptions of the citizen and institution-building in a colonial setting.

Berns, Sandra


Musings on the Legal Scene: Law, Populism and the Politics of Ressentiment


This paper explores the entrenchment of a socially and sexually conservative populist politics in Australia, the US and Great Britain, one characterized by a deep hostility towards the racial and sexual other.  It argues that at the core of this politics lies a Nietzschean politics of ressentiment.  Against the background of a risk society panic over the alleged destruction of the masculine and the concomitant political demonization of women and motherhood, powerful political forces seek to recuperate the masculine through the hegemonic figure of the “essential father.”  It is this goal, the recuperation of masculinity through the “essential father” that currently drives the family law reform agenda and, both in the United States and Australia, drives the desperate attempts to recreate the idealized patriarchal family and demonize those who depart from this norm.

Bond, Jennifer

No Easy Answers:

Law’s Inability to Provide Meaningful Solutions in Bountiful, BC

In Bountiful, British Columbia community members follow the traditional doctrines of the Fundamentalist Church of Jesus Christ of Latter Day Saints (FLDS), including that of plural marriage. The majority of men in this community have three or four wives.  Winston Blackmore, who leads more than half of Bountiful’s population, has twenty-six wives, and Warren Jeffs, who leads the remainder of Bountiful’s faithful from Colorado City, Utah, is estimated to have over seventy wives.  The majority of girls in Bountiful are married before their 18th birthday, usually to significantly older men, and many are step-mothers to over 100 children.

A variety of non-profit organizations, media commentators, and members of the public have condemned the community’s practices as dangerous, immoral and illegal.  They argue that Bountiful’s girls and women are indoctrinated and powerless to leave relationships that are sexually abusive and exploitative.  And they are demanding legal intervention.  

This paper will examine the specific goals of individuals advocating for action in Bountiful, and argue that not only is law likely to be ineffective at accomplishing these objectives, but could also lead to the creation of dangerously oppressive legal precedents.

Boon, Kristen


“Open for Business”: International Financial Institutions, Post-Conflict Economic Reform, and the Rule of Law


What practices should international institutions adopt to promote economic development, peace, and stability in post-conflict zones?  The United Nations, the World Bank and the IMF have a common answer: practices that promote the Rule of Law.  This paper will explore the relationship of the Rule of Law with market economies, and international peace and stability, in the context of growing multilateral involvement in post-conflict zones, economic globalization, and the war on terrorism.  In particular, it will deal with legal reforms instigated by the World Bank and the IMF in multilateral administrations in Iraq, Kosovo, East Timor and Afghanistan in order to examine: (i) what types of legal reforms are advocated by International Financial Institutions (" IFIs"), (ii) how the mandates of IFIs have expanded due to their increasing dealings with de facto governments, and (iii) how the activities of IFIs affect the tenor and embeddedness of socio and economic rights in post-conflict zones.  The goal is to demonstrate that the existing international framework for IFIs operating in post-conflict zones is inadequate and under-theorized, and to suggest some principles of accountability that might fill this void.

Boyd, Susan B.


Feminism, Fathers’ Rights, and Family Catastrophes


This paper investigates and challenges the stock story that feminists have taken control of the family law reform agenda and that legal change has gone too far in responding to feminist demands and has therefore discriminated against fathers.  The paper is based on analysis of Canadian Parliamentary discourses on post-separation parenting over the past two decades, with a focus on child support and child custody law reform.  During this period, an increasing focus on fatherhood and fathers’ rights can be discerned.  As well, a rising anxiety can be detected about threats to the privileged status of the heterosexual nuclear family.  This anxiety was sometimes couched as an anxiety about the health of the nation generated by loss of paternal authority within traditional families.


Law reform proposals have been influenced by these concerns but have not necessarily responded directly to them.  Rather, a more complex picture emerges of the relative influences of fathers’ rights and feminism in Parliament.  Part of the complexity has to do with the types of law reforms that have been introduced.  Child support law reform that has been perceived to be ‘feminist’, for example, may in fact represent a neo-liberal policy of privatization of economic responsibilities within the family rather than an optimal feminist strategy.  Child custody laws that represent formal equality in post-separation parenting may be not feminist reforms so much as classically liberal legal responses.  At the end of the period under review, family law reform has not responded meaningfully to feminist interventions.  And yet the reforms create the illusion that women’s needs have been responded to by sacrificing the interests of fathers.

Boyd, Susan C.


Drug Films, Justice and Nationhood


This paper examines how drug enforcement, nationhood, colonization, and space are represented in drug films.  Drawing from a sample of 100 films produced in Britain, Canada, and the U.S between 1916 and 2004, this paper explores how past and contemporary drug films reflect conventional ideologies about punishment regimes and colonization.  Drug films that challenge and rupture conventional ideologies related to drug issues will also be discussed.

Braverman, Irus


“Green” Law in Israel/Palestine


Law is usually constructed as an antithesis to nature.  My paper will suggest that this construction of law as opposite to nature does not exhaust law’s much more complex and dialectic regard of nature’s various constructions, as I shall attempt to illustrate through the Israeli-Palestinian context.  The first example I shall study involves the administration of zoning regulations in East Jerusalem.  Specifically, a large portion of land in East Jerusalem is defined in town schemes as “green areas.”  This term, I shall claim, serves as a guise for what is Israel’s explicit policy of ethnic exclusion.  My second example in this context is of tree planting.  In the name of “making the desert bloom,” the Jewish National Fund utilizes planning procedures and bureaucratic apparatus to transform the “natural” physical landscape of vast areas of rural Israel, conveniently considered as “empty” lands, into a European-like forest.  A dominant spatial effect of this “forestation” policy is the blocking of Palestinian-Israeli villagers from geographic expansion.  Hence, in the name of nature, Israel carries out a massive scheme for “securing” its lands by ensuring their unavailability to specific peoples, who are in turn framed as “trespassers.”  Both examples serve as illustrations of the complex inner-connections between law and nature: a “natural” flora is constructed through planting “civilized” species of pine-trees so to prevent “native” Palestinians’ access to land, while at the same time denying the “natural” growth and expansion of these “native” people into “green areas” in urban East Jerusalem through the legal construction of their acts as anti-environmental and “illegal.”

Brock, Deborah


After Decriminalization:  The Future of Sex Work


While the decriminalization of prostitution related activities is far from assured, a proactive strategy for accomplishing this objective must be developed.  Legislative reform in this area is currently under consideration, through the Subcommittee on Solicitation Law Review.  Yet there has been little in the way of proposals concerning what decriminalization should look like.  This paper will raise considerations for a renegotiation of regulatory policy and practice.  It will also consider whether there is anything new to be learned from this renegotiation for feminist engagement with the law.

Brockman, Joan

“He has Exemplary Personal Antecedents”: The E(mpathy) Factor When Judges Meet White Collar Criminals Involved in Health Care Fraud


In a study of actions taken against health care professionals for health care fraud between 1990 and 2003, there were six criminal or quasi-criminal prosecutions and convictions in British Columbia and 12 convictions in Ontario.  This paper examines these cases in greater detail to determine how these white-collar criminals are described and treated.  Is there is an (e)mpathy factor operating in the courts when judges encounter health care fraud by professional providers?  This is an extension of a study being completed for the Law Commission of Canada’s What is a Crime? project (Fraud Against the Public Purse by Health Care Professionals: The Difference of Location), and their financial and other assistance is gratefully acknowledged.

Buck, Andrew Richard


The Challenge of Comparative Legal History: The Law of Dower in the United States, Canada and Australia

In his book Legal Transplants, Alan Watson defended Comparative Law as a separate academic discipline, defining it as: “a study of the relationship, above all the historical relationship, between legal systems, or between rules of more than one system.”  While many in the legal academy have resisted Watson’s defence of comparative law as a separate discipline, legal historians, such as Lauren Benton and Peter Karsten, who have focused on the historical relationship between legal systems, have produced a body of exciting work by adopting a comparative approach.  In this paper, I will explore the opportunities and challenges of the comparative approach through a focus on the historical development of property rights in the United States and Australia during the nineteenth century.  The focus for this study will be an examination of the law of dower.  A cursory examination of the history of the law of dower would indicate a similar story of legal erosion through the nineteenth century in the United States, Canada and Australia.  But is this similarity more chimerical than real?  Hitherto, the study of the law of dower has been examined in isolation by American, Canadian and Australian historians.  But what insights might be revealed by a comparative study?  As will be argued in this paper, an examination of both case law and statute law in the context of associated legal and political developments, in particular the married women’s property acts and local political culture, reveals new insights into the legal history of property rights in these jurisdictions.  Only through a comparative study, it will be argued, can such insights be revealed.

Bunting, Annie


Competing Religious and State Interests in Family Arbitration


Marion Boyd released her report on arbitration of family matters in Ontario in December 2004: “Dispute Resolution in Family Law: Protecting Choice, Promoting Inclusion.”  This paper will critically assess the Boyd report and put it into the broader context of developments in informal dispute resolution in Muslim communities in Toronto and family law jurisprudence.  The paper will argue the Boyd report misses the opportunity to explore questions of why faith communities may not use the family law courts and why women in those communities are not necessarily well served by her proposed “safeguards” for arbitration in religious tribunals.  With interviews with informal mediators and women in Muslim communities in Ontario, the paper will discuss the competing interests in alternative dispute resolution, including mediation and arbitration, in family law.

Buss, Doris E.


The Purity of Law: Rape, Ethnicity and War Crimes Tribunals

The War Crimes Tribunals for Rwanda and the former Yugoslavia are part of larger shift towards a global legality in which the rule of law is seen as the mechanism for achieving social and political goods, from democratic accountability to the enforcement of human rights.  This paper is based within a larger project seeking to complicate the presumed link between global legality, international criminal law and human rights.  Here, the focus is on the processes by which the Tribunals construct and seek to order ‘ethnic virulence’, particularly its manifestation in the phenomena of ethnic rape.  The paper draws on notions of order and disorder to explore the legal construction of an ethnicity that is ‘out of order.’  I argue that international law, in its particular turn to criminal adjudication, is charged with the essentially modernist task of ordering the disorder of excessive ethnicity.  In this role, international law is represented as the coherent and pure domain of rationality counterbalanced to the savage and disorderly realm of ethnicity.  In the final section of the paper, I look to the Yugoslav Tribunal decision in Krstic to explore the Tribunal’s determination of the boundaries of ethnicity.

Buti, Antonio (Tony)

To be Assimilated and Saved: Aboriginal Childhood Separations and Reparations


For at least the first six decades of the 20th century in Australia, Aboriginal children were separated from their families to be raised in the ‘white ways.’  The children were sent to missions, government homes and foster families.  This paper looks at this policy and practice, with particular focus on the assimilation philosophy driving the policy.  The situation in the State of Western Australia provides a case study.  The ‘modern day’ consequences of the Aboriginal childhood separations policy are examined, particularly in relation to the calls for reparations.

Cameron, Angela


Stories and Images of Intimate Violence: What the Law Can See


Since the late 1970s North America has witnessed legislative and social change that has ostensibly moved intimate violence from the private into the public realm. Accompanying these processes of legal and social change has been a transformation of the institutional narratives through which criminal justice systems and the public are meant to process and understand intimate violence. These narratives are echoed and reinforced in film and mass media (in this case the Canadian “made for television” movie Life With Billy) and in official legal texts (in this case judgments written about sentencing circles in cases of intimate violence).


This paper will explore how narratives of intimate violence are played out within these two authoritative discourses. Each tells a different story about intimate violence, but both reveal disjunctures between the ‘stories’ that battered women tell about themselves, and institutional narratives of intimate violence.

Campbell, Lyndsay

Starkie’s Adventures in North America: The Emergence of Libel Law


Between about 1800 and 1840, libel law as we know it came into existence, emerging out of a blend of old and new forms of action for civil libel and slander and the variants of criminal libel (defamatory, obscene, seditious, and blasphemous).  Libel texts multiplied, especially in England, and made their way across the Atlantic.  There, they joined up with the increasingly vociferous newspapers and personalities, and the instability of the meanings of constitutional guarantees to free speech and press, written or unwritten, to shape the emergence of libel law, the body of law that most overtly purports to regulate expression.  This paper will examine the development and use of libel law between about 1800 and 1840 in Massachusetts and Nova Scotia, a state and a colony with strong similarities and ties between them.  These polities took English law on board in ways that differed from each other and from England.  Sedition, for example, seems to have been off-limits in Massachusetts after the debacle of the 1798 Sedition Act, but it was invoked in two libel trials in Nova Scotia during this period.  This paper, then, will examine differences and similarities in the development of a constitutionally circumscribed body of originally English law in two culturally similar places, one still an English colony and one a post-colonial state, and will discuss how that law played out in the lives of the people it touched.

Carter, Mark


The Unwritten Constitution and the Charter: Fundamental Justice as a “text-emergent” Constitutional Norm


The project of extending the benefits of British constitutionalism around the globe was one of the most significant noncommercial, nonmilitary rationales for British imperialism.  Ironically, however, as important a tool of imperialism as the British constitution may have been, its unwritten status made it a very intangible one.  Post-colonial societies such as Canada, and Australia continue to deal with this connection to the common law constitution and we are challenged to understand the relationship between this unwritten body of principles and our modern written constitutions.  Giving currency to these issues in Canada is the Supreme Court’s recent rediscovery of the unwritten constitution and the extent to which it may enhance powers of judicial review.  To date legal scholarship has focused upon the Court’s identification of “free standing” unwritten constitutional principles such as “judicial independence” which has allowed the courts to invalidate legislation placing limits on judicial salaries.  Less analysis has been focused upon “text-emergent” provisions which are derived from the written constitution but which are given content by reference to unwritten sources.  One of these text emergent provisions is the concept of “fundamental justice” which is contained in section 7 of the Canadian Charter of Rights and Freedoms.  This paper will analyze the Supreme Court’s use of the common law constitution to give meaning to fundamental justice in several recent decisions. This case law will be critically compared to scholarship which outlines standards of justification that should be met by judicial attempts to use common law principles to define the meaning of written constitutional provisions.

Cartwright, Barry E. and Sheryl C. Fabian

Social Disorganization or Social Conflict? An Examination of Robbery Rates in British Columbia

This paper reports the results of a statistical analysis of robbery rates in British Columbia for cities and municipalities with a population of 10,000 or more.  The robbery rates are analyzed in conjunction with socio-demographic data available from Census Canada for each of these cities or municipalities.  The socio-demographic factors employed include the traditionally accepted causes of social disorganization, e.g., residential mobility, residential density, ethnic and cultural heterogeneity, broken homes (as measured by separation and divorce rates), and poverty, all of which were amenable to operationalization and measurement on the basis of the Census Canada information.  The data were subjected to regression analysis and principle components analysis.  The data were then analyzed in accordance with a conflict-oriented or ‘Marxian’ explanation of crime, applying such traditionally recognized variables as low income, unemployment, seasonal employment, poverty and property ownership (or lack thereof).  The research findings demonstrate a higher degree of support for a social disorganization explanation of robbery rates, and a lower degree of support for the conflict-oriented or ‘Marxian’ explanation.  However, the paper goes on to question whether the social disorganization explanation—while coming out of a ‘consensus’ perspective—is not (intentionally or unintentionally) contemplating the same causal factors as those that would normally be associated with a conflict-oriented or ‘Marxian’ model of crime, e.g., the ills of capitalism and globalization.

Cartwright, Barry E.


From Safe Streets to Safe Schools: An Evaluation of Anti-Bullying Legislation and Intervention Programs in Canada and Australia

In 1999, the Ontario government passed a Safe Streets Act,  targeting and criminalizing youths who were previously ignored by the criminal justice system (e.g., panhandlers and “squeegee” kids”).  In 2000, Ontario passed a Safe Schools Act, with a focus on bullying. In 2004, British Columbia passed its own Safe Streets Act, and is now contemplating the introduction of safe schools legislation (modelled along the lines of Ontario).  While Australia may not have direct, corresponding legislation, it does have a National Safe Schools Framework, again targeting youth aggression and bullying.  This paper explores the recent concern with school bullying, and the exponential increase in the number of research studies and scholarly articles on the subject.  The issue is addressed from a “social problems” perspective, asking whether there is any substance to repeated claims that bullying is indeed more widespread or “on the upswing.”  It also questions whether the anti-bullying legislation and intervention programs are a justified intrusion by the criminal justice system into the school environment, given that such programs—including many of the anti-bullying, “restorative justice” programs originating from Australia—have been demonstrated to be of limited effectiveness, and in some cases have resulted in the denial of educational opportunities (thus ensuring future marginalization) for already marginalized youths.

Cavalier, Ken


Reversionary Copyright Provisions


This paper is particularly concerned with the period of protection provided for copyright holders following the death of the author. Noting the problem of the legal regime of exclusive ownership of copyright and the scheme for economic exploitation of that right, namely alienability, early copyright legislators became concerned with the fact that the original author and his/her family were often not the recipients of economic benefits or royalties for works assigned much earlier in the author’s career when the true value of the works was not yet established. Accordingly, it will deal with the importance of reversionary copyright provisions in the fair determination of that term of protection.  It will point out how the original notion of two terms of copyright protection (initially the second renewable term was provided if the author was still there to apply for it) was gradually replaced by a choice of posthumous protection of seven years or 42 years whichever was the longer (Talfourd Act) and finally extended to the life of the author plus 50 years with the adoption of the "Dickens provision" in the Imperial Copyright Act of 1911.  This Dickens provision provided for the return of the exclusive ownership of the copyright to the representatives of the estate of the first owner twenty-five years after his or her death, with a provision for compulsory licensing to the assignee.  This Act formed the basis of so many Copyright Protection regimes in former British Empire countries and possessions.  

This will be followed by a comparison with other civil code countries that also extended the period of posthumous copyright protection and with the US that most recently used the Sonny Bono amendment to extend the period of posthumous protection to life of the author plus 70 years retroactively. The Bono provision was, of course, unsuccessfully challenged in Eldred v. Ashcroft.  It is interesting to note that reversionary rights do exist in some civil code countries as well as those of the former Empire.  However, the compulsory licensing provisions of the 1911 Act and the voiding of agreements entered into by the author and the assignee came to be regarded by many as an unwarranted interference with the author’s right to freely contract.  This lead to the repeal of the “Dicken’s provision” by the UK Copyright Act of 1956 , though it continues to exist in the Canadian Copyright Act, s. 14(1), to this day.

The paper will argue that the current term of copyright protection is too long to be an effective incentive for creation and challenge the idea that these recent term extension developments at the expense of the Public Domain are justified by the utilitarian incentive for the productions of works that “…promote the progress of science and the useful arts…” (U.S. Constitution, Art.I, Cl. 8).  It will then similarly argue against perpetual copyright and extended terms of posthumous copyright protection justified by what has been called “rights of Personhood”.  This latter justification, derived from nineteenth century Romantic notions about the role of the artist or author is often used to justify copyright regimes in the so-called “artist rights” civil code countries. This paper will advance the notion that the creation of an artistic expression is more properly understood as a process where the author or artist creates an art object or expression from the common property of the society (Public Domain) within which he or she lives but that the art object or expression does not become an art work or artistic expression until an audience interacts with it to make it “work”.  

Chan, Wendy


The Racialized Impact of Welfare Fraud Control in BC and Ontario


This paper examines the racialized effects of government policies on the policing of ‘welfare fraud’ in two provinces in Canada.  In documenting the experiences of welfare recipients, this research project highlights how issues of race, gender and class mediate our understanding and application of social policies.  For people of colour, the increasing tendency for provinces to criminalize welfare recipients through the pursuit of ‘fraudulent’ claimants has a significant impact on their ability to pursue employment opportunities as well as to participate fully in all aspects of social life.  An examination of welfare enforcement policies in British Columbia and Ontario demonstrates how the rhetoric of ‘welfare overpayment’ is promoted and serves to further neo-liberal governance structures.

Chandler, Jennifer



The Exploitative Procurement of Transplantable Organs and the Need for a New Canadian Organ Donation Policy

Patterns of past and current economic exploitation are replicated in the context of the procurement of transplantable organs at the international level.  This paper will address the practice of foreigners procuring transplantable organs from executed prisoners in China.  Canada should discourage its citizens from obtaining transplants in this way even if this would constitute an extraterritorial extension of Canadian law.  However, effective measures are urgently required in order to improve the supply of transplantable organs so that Canadians are more likely to be able to obtain needed organs in Canada.  I propose a system of allocation preference tied to the recipient’s previously expressed willingness to donate.  Such a change may be controversial.  However, it may be politically possible to institute such a policy in conjunction with the penalization of the procurement of organs from executed prisoners in China or from poor donors abroad.  Addressing both at once may soften opposition to stronger methods of encouraging donation by highlighting the moral dangers of the failure to meet the desperate need for organs procured in a non-exploitative manner.

Chartrand, Larry


Where Canadian Aboriginal Law Ought Not To Go:  The Exclusively Political Dimension of Aboriginal Rights


I will argue that contrary to prevailing Aboriginal rights doctrine, where the court finds that an Aboriginal collective holds an Aboriginal right that inherently includes a degree of control by the collective over its management, then the court (i.e. law) must be limited to a determination on the scope of the right and thus indirectly the political power of the collective to manage the right.  The court should not go into any further analysis of the right especially the determination of whether the Crown can justify an interference with the right using the Sparrow analysis.  At that point, the matter is purely political and is akin to the conclusions reached by the Supreme Court in the Quebec Reference case regarding competing, but equal constitutional rights.

Chartrand, Paul L.A.H.


Aboriginal Group Rights: Who Belongs?


In Canada, legislation has historically played an important role in supporting policies that unilaterally determined who belonged to Aboriginal societies.  Once Canada gained political control in a particular territory, that control extended to defining who would belong to communities recognized for policy purposes.  The Indian Act and its administration have had a profound impact on the identity of historic communities.  The Constitution now recognizes and affirms aboriginal and treaty rights. The Supreme Court has explained that these are group rights.  One of the first categories of common law rights developed by the courts to date is that of ‘site-specific’ aboriginal rights.  These rights, protected by the Constitution, have been found to exist in First Nation, or Indian, communities, and also in Metis communities.  This paper will explore the capacity of established common law rules to determine how the members of such local rights-bearing communities may be identified.  The question of who belongs to an Aboriginal community with aboriginal rights is a question of significant legal and political import, not only in Canada, but also in Australia, and in other countries where the rights of indigenous peoples are being officially recognized.

Chatterjee, Aloke


Exploring the Contours of Disability


Recent Supreme Court of Canada jurisprudence dealing with disability has been inconsistent and problematic in terms of the scope of protection it affords to persons with disabilities.  An underlying basis for the unsatisfactory state of the jurisprudence appears to lie in the unconscious, unwitting and unarticulated construction of a reasonable person with a disability.  The paper will explore the contours of this construction and suggest some ways to point the dialogue in a new direction.

Chenier, Elise


Unpacking the Moral Panic: Women, Hysteria, and the Battle against Sex Deviancy in 1950s Toronto


Historians of sexuality have eagerly embraced the “moral panic” model, originally formulated by British sociologist Stanley Cohen, as a way of understanding moments of heightened social anxiety about deviant behaviour.  However, the model’s premise – that that fears about social and economic change are “displaced” onto folk devils of the day – precludes a serious engagement with the social problem such panics “produce.”  Moreover, it casts those who participate in these public debates and discussions as hysterical and over-reactive.  “Unpacking the Moral Panic” argues that both of these issues have serious consequences for scholars interested in examining how sexuality manifests itself in popular, legal, and bureaucratic cultures.  Based on an analysis of the 1950s grassroots, Toronto-based organization Parents Action League (PAL), the moral panic model too easily dismisses women’s concerns about sexual safety as ‘hysterical,’ an entirely familiar characterization with implications for scholars that extends far beyond the issue of sexism.  An analysis of the organizational records of PAL and of the news coverage of the group reveals that media representations are only part of the story, and we rely on them at our peril.  By taking the demands of the female members and supporters of PAL seriously, we are able to move beyond the matter of moral panics and further extend the field of the history of sexual violence to include women’s activism in a period traditionally – and somewhat erroneously – regarded as one of domestic retrenchment.

Chimisso dos Santos, Daniela


Establishment Rights: A Postcolonial Critique


Resource extraction by multinational enterprises has always brought into play the often competing international legal rights of foreign investors and the countries hosting their foreign investment.  “Establishment rights,” however, are new to international investment law. Establishment rights protect foreign investors seeking to make new investments from state measures that discriminate on the grounds of nationality.  Host countries are waiving their rights to regulate the entry of foreign direct investment in favour of the creation of these new establishment rights that benefit investors and investors’ home countries.

In my paper, I deconstruct establishment rights by examining their scope and by identifying the social visions and ideologies used to justify their importance on the international legal scene.  A growing body of empirical evidence indicates that international investment agreements do not actually stimulate additional investment and consequential development in host developing countries.  I question why, in a post-Washington Consensus world and given the questionable benefits of unrestrained foreign direct investment, the presence of establishment rights in bilateral and regional investment agreements only continues to grow.


Relying on a postcolonial legal vision and ideology, I analyze the significance of the growth of establishment rights and the implications for developing countries.  I use postcolonialists’ interpretation of Michel Foucault’s discourse theory to re-define establishment rights.  Through postcolonialists’ interpretation of Foucault’s dispositif, I frame the foreign direct investment discourse, analyzing its statements, enunciations, and discursive practices.

Choinière-Lapointe, Pierrick


Le principe de complémentarité à l’intérieur du Statut de Rome pour la Cour Pénale Internationale: le choc des cultures juridiques


Le principe de complémentarité du Statut de Rome pour la Cour pénale internationale (CPI) repose sur l’idée que la CPI exerce une juridiction par défaut, lorsque l’État qui fut le théâtre de crimes internationaux s’avère incapable de poursuivre correctement un accusé.  Par exemple, la CPI peut se déclarer compétente lorsque la juridiction nationale n’est pas en mesure de mener l’enquête ou lorsque les procédures intentées étaient incompatibles avec l’intention de traduire un inculpé en justice.  Dans ce cadre, la CPI devra justifier sa compétence en portant un jugement de valeur sur ce que constitue la «Justice», telle que pratiquée dans un État donné, à l’intérieur d’un système où ces mêmes États sont extrêmement jaloux de leurs juridictions nationales.  Par ailleurs, la CPI devra composer avec des systèmes qui sont parfois inconciliables dans leurs fondements et leurs applications.  Elle devra également établir une jurisprudence cohérente et respectueuse de ces différentes cultures judiciaires, tout en développant une conception générale des grands principes de justice tels l’équité et l’impartialité, et ce, dans le respect de l’égalité, la liberté et la dignité humaine des personnes accusées de crimes internationaux.

Dans ce contexte de pluralisme juridique, voir de choc des cultures juridiques, le rôle de la CPI sera déterminant pour l’avenir du droit pénal ; la jurisprudence de la CPI sera donc l’occasion soit d’opérer une uniformisation des principes de justice pénale internationale soit de permettre à un système riche, diversifié et respectueux des traditions juridiques du monde de prendre racine.

Chunn, Dorothy E. and Shelley A.M. Gavigan


From Mother’s Allowance to ‘No Mothers Need Apply’: Canadian Welfare Law Reform in the Age of Neo-Liberalism


The focus of this paper is the reform of welfare law and policy that marked the neo-liberal transformation of the Canadian version of the Keynesian state during the late 20th century.  We examine changes in the form and content of welfare law through a feminist lens with a specific focus on mother-headed families.  Although public spending on the poor has always been grudging, sole support mothers historically were considered the most ‘deserving’ of any recipients of public assistance.  Therefore, an analysis of how they have been rendered ‘undeserving’ or ‘never deserving’ can help illuminate the profound changes that have occurred in Canada and elsewhere under neo-liberalism.


Drawing on feminist critiques that have demonstrated the ideological nature of the public/private divide, we argue that the (re)formation of the relationships between public and private in liberal states is at the heart of contemporary Canadian welfare law reforms.  Specifically, we employ official documents, law reform initiatives, case law and media analysis to investigate two questions:  First, given that most women have always straddled the ‘divide’, how have their relationships to state, family and market influenced the constructions of single mothers in welfare law and policy historically?  Second, how do discursive and material changes both reflect and help shape those constructions.

Chunn, Dorothy E., Susan B. Boyd and Hester Lessard


Feminism, Law and Social Change: An Overview


This paper is based on the introduction to an edited book, Feminism, Law and Social Change: (Re)Action and Resistance, that grew out of a research project and a related workshop on feminism, law and social change in Canada during the late 20th century.  The research impetus was the increasingly negative assessments of the impact of second-wave feminism, critiques that emanated not only from anti-feminists but also from self-identified feminists.  Engagement with law was a key strategy of the women’s and other social movements in all western democracies during the 1960s.  Accordingly, the book interrogates the concept of ‘backlash’ and investigates the extent to which ‘backlash’ narratives have fueled (re)action and, perhaps more importantly, resistance to feminist attempts to shape law and policy in Canada since the establishment of the Royal Commission on the Status of Women in 1967.


The contributors focus on areas of law and policy where feminist-inspired reforms have generated considerable controversy in both academic and popular culture.  What emerges from their respective analyses is a collective picture of socio-legal reform and social change that is more complex, even contradictory, in a number of ways than would be evident in a single study.  The processes of change and resistance clearly are much more complex and overlapping than suggested by the imagery and rhetoric of backlash.  We argue that it is important for feminists to consider the implications of this ‘finding’ as they attempt to develop new legal and political strategies for change in the 21st century.

Collier, Richard


Loving and Hating Law: Fathers 4 Justice and the New Politics of Fatherhood


Who are those guys? What does it all mean – the Marvel Comics costumes, the orchestrated gantry stunts, the banners, the Santa outfits, the nooses, the desperate measures?  (‘Revenge of the Angry Fathers’ The Independent (Review) 5 February 2004 p2)


If you give a father no options, you leave him no choice. Fatherhood is under attack in a way inconceivable thirty years ago. (Matt O’Connor, Fathers 4 Justice, The Guardian 3 February 2004)


Fathers’ Rights organisations, like the broader men’s movement with which they have been associated, have become a well-established presence in debates around family law reform.  This paper seeks to explore the discursive strategies which have been deployed around what has been termed the ‘new politics of law and fatherhood’ in relation to post-divorce/separation contact.  Focusing on the emergence and arguments of a range of new ‘militant’ fathers’ rights organisations, the paper investigates how the practices of men – and, it will be suggested, particular ideas about (familial) masculinity – have been conceptualized within these debates.  The paper explores, in particular, the ambivalent relationship of fathers’ rights groups to the law itself: a position of both desiring and hating law, of seeking law (reform) and, simultaneously, ‘turning away’ from law.  This complex relationship to law is, it will be argued, linked to contradictions which are inherent within the welfare discourse itself; tensions which are then becoming increasingly apparent at a time when the changing (fluid, evolutionary) nature of post-separation life is throwing into question aspects of the ‘gendered positioning’ of women and men within a range of discourses around family practices and divorce law reform. 


In seeking to chart a way through these debates the paper proceeds to consider why fatherhood should have become such a contested issue and in the way that it has.  Whilst gender-based equality aims have been central to a range of interventions in this area, and formal gender neutrality can be seen, in a number of respects, to have served to silence and delegitimise the development of critical discussion around the politics of contact, the reconfiguration of gender politics presently taking place is more complex than the concept of (anti-feminist) ‘backlash’ would seem to indicate.  It will be suggested that, as part of the promotion of distinctive form of social responsibility, a normative reconstruction of fatherhood (and of men as ‘good parents’ and citizens) has come to connect in a number of inconsistent ways to ideas about social, economic and cultural change.  The paper will conclude by addressing the implications of these debates for the development of feminist legal scholarship in the field of family law more generally; and, in particular, consider what all this might mean for those recent attempts to constitute what has been described as a new episteme of feminist legal theory.



Please Send Me Evenings and Weekends?: Male Lawyers and the Negotiation of Work and Family Commitments


This paper addresses the key findings of a recently completed study, funded by the British Academy, seeking to investigate how male solicitors negotiate - and may at times feel there to be a tension between - what they experience as ‘work’ and ‘family’ commitments.  The project is driven by a number of interrelated research questions and aims: how, for example, in an area of the profession widely understood as marked by a long-hours culture, strong organizational commitment and a ‘bottom-line’ need to meet client-led demands, do men negotiate and/or otherwise seek to their combine work and family commitments?  How do male lawyers ascribe meanings to work and family in ways underscored by beliefs about gender?; is there evidence, in particular, that new adaptations, forms of attachment and commitments are emerging on the part of men in the legal profession to the idea of securing an ‘acceptable’ work-life balance?  In addressing the above questions the research considers issues of the lawyer ‘lifestyle,’ workplace identity and changing ideas around what it means to be a ‘good father’ in this context.  It also addresses the diverse pressures at play (whether understood as arising from employee-led demands or from a range of other initiatives).  The paper concludes by considering the implications of the study for policy questions relating to issues of recruitment, retention and HR management.  In addressing the above questions this research seeks to contribute to the growing literatures on gender, work, and organisation and women and the legal profession, and the increasingly high-profile debates taking place at the interface of a range of concerns about ‘quality of life’/work-life balance, gender equity and business efficiency.

Collins, Damian


Winning the West: Lessons from the Manitoba Schools Question

This paper examines the political and constitutional controversy associated with schooling in Manitoba in the last decade of the nineteenth century.  It centred on the Provincial government’s decision to replace a dual system of English and French public schools with a single, ‘national’ school system, in which English was the sole language of instruction.  This decision was made against the backdrop of considerable sectarian strife, and French schools – which were overwhelmingly Catholic – were perceived to detract from efforts to build a common identity in Western Canada.  The government’s actions provoked a long and often bitter controversy, not least of all because Manitoba’s French-Catholic minority appeared to have a constitutional guarantee of publicly-supported education in their own language and faith.  The Manitoba Schools Question, as it was known, soon assumed national prominence: it raised issues of minority rights, provincial autonomy, constitutional interpretation, and the very nature of Canadian Confederation.  Appeals were made to both the Privy Council and the Federal Cabinet, with the latter issuing remedial orders that were essentially disregarded in Winnipeg.  In addition, a Federal Election was held amid the escalating tension.  Drawing on legal and historical records, this paper revisits the Manitoba School Question, with a particular emphasis on the perceived role of public education in forging common identity.  It suggests that the Manitoba controversy, and its ultimate resolution, were part of a broader project of Empire that aimed to secure a ‘British’ Western Canada.

Comack, Elizabeth and Tracey Peter


How the Criminal Justice System Responds to Sexual Assault Survivors: The Slippage between ‘Responsibilization’ and ‘Blaming the Victim’

While feminist scholars have identified the factors within law that serve to disqualify claims of sexual assault, we maintain that a fuller appreciation of how the criminal justice system responds to sexual assault survivors requires locating this issue in its broader socio-political context.  In recent years, the terrain on which the state operates has been shifting.  Under the sway of globalization, neo-liberal and neo-conservative rationalities have gained ascendancy in the state’s efforts to contain and control marginalized populations.  In particular, state policies and practices are increasingly geared toward ‘responsibilization’ strategies.  By focusing on one survivor’s story, our aim is to reveal how a neo-conservative ‘law and order’ approach and a neo-liberal rationality premised on ‘responsibilization’ play out in sexual assault cases.  In the process, our analysis raises questions about the prospects of realizing justice for women and children victimized by sexual violence in this current socio-political context.

Conklin, William E.


The Empty Doctrines of a Written Constitution: Hegel’s Critique


It is commonplace for politicians and jurists to believe that a constitution is written in a text and that a specific time and place can be associated with the constitution’s origin.  The duty of the jurist is to understand a present social problem in terms of the intent of the founding fathers of the written constitution.  All social assumptions and expectations before the posit of the text are excluded as ‘political’ or ‘oughts’ or ‘pre-legal.’  With the given text, a constitutional law is said to exist and to be binding.  Constitutional authority rests in the intent of its authors.  Freedom exists if the rights entrenched in the text are respected as the basic conditions of the written constitution and the rules that are said to be derived from the constitution.  We can see such a view of a constitution as assumed in the daily pronouncements of President Bush.  We can also see such a view expressed in the juristic writings, adjudicative decisions and treaties of international human rights law.


Hegel was highly critical of such a written sense of a constitution.  The aim of this paper is to reconstruct Hegel’s theory of the paradoxically imperial and non-imperial character of a written constitution.  The thrust of Hegel’s critique of a written constitution is that rights and duties are empty of content.  I shall explain what Hegel means by this.  I shall also explain how social-cultural phenomena are often excluded in a written constitution as pre-legal.

The Social Crisis of a Modern Constitutional Order


This paper claims that a social crisis besets the constitutional order of a modern state of which the Canadian constitutional order is an example.  In particular, what is taken as binding law is separated from social meaning.  What are taken as rights are drawn from a legal discourse that is independent of the collectively shared social meanings with which non-lawyers embody textual and perceived objects.  In order to understand the separation of constitutionalism from social meanings, I shall first elaborate a theory of social meaning by drawing from important Supreme Court of Canada decisions regarding the Charter primarily during the 1980s.  I shall then privilege how the court wished to institutionalise such social meaning by breaking from the traditional “gold standard” of instrumental rationality.  The Court explained from time to time however it needed to question the legitimacy or authoritativeness of the objective posited by a legislature or previous court by addressing the social meanings attached to or absent from the objectives.  Despite its desire to break from the “austerity of legalism” so as to ensure that its doctrines were embodied with social meaning, the Court has failed to do so precisely because its understanding of ‘what is law’ privileges concepts – sometimes called doctrines, rules, interests or values - to the exclusion of social meaning.

Conway, Heather


From Conflict to Constitutionalisation: Land and Religion in (Northern) Ireland


Inequalities in land ownership as a result of religion have been a salient feature of Irish history.  From the seventeenth century plantations when English monarchs ‘planted’ English and Scottish settlers in Ireland, through the penal laws and famine, land appropriation was used to exert political control throughout Ireland and entrench the Protestant faith, especially in the province of Ulster.  Following the partition of Ireland in 1921, land was equally significant in Northern Ireland.  Land not only represented political power, economic wealth and status; the ‘province’ of Northern Ireland was a potent symbol of British territory and Prostentant/Unionist identity.  Inequalities in the allocation of public sector housing was a catalyst for the civil rights movement in the 1960s; Protestant control of local councils in areas with Catholic majorities ensured preferential treatment for Protestant families seeking houses.  The sustained period of civil unrest which followed polarised Protestant-Catholic relations and perpetuated these old resentments.


Northern Ireland has recently undergone a process of transition.  A new constitutional era has created an additional layer of legal protection for property.  Under the Good Friday Agreement, equality and human rights discourses have assumed a central role, while the draft Bill of Rights for Northern Ireland contains provisions relating to ownership of land.  This paper questions whether it is possible to reconcile private law notions of land ownership with the increasing “constitutionalisation” of property in Northern Ireland.  It examines the historical role of land in both parts of Ireland, and asks why the constitutionalising of property rights is part of the new legal framework.  It concludes by suggesting where the future might lie in terms of balancing constitutional rights with more traditional private law frameworks.

Crocker, Diane 


What Would Third-wave Feminist Socio-legal Scholarship Look Like Anyways?


This paper imagines a “third wave” of feminist socio-legal studies.  While there is an emerging body of literature drawing from post-modern or post-structural theoretical positions, this work does not necessarily draw from the more popular social movement often referred to as “third wave.”  At the risk of re-enforcing artificial categories, third wave feminists are building on the successes of the second wave while critiquing many of its fundamental premises and concepts.  What are the implications of this movement for socio-legal studies?  This paper answers this question from two angles.  First, it reports the findings of a survey conducted of junior female academics across Canada.  Legal scholars were over-represented in the sample and the findings reveal how they define themselves and their feminism(s), particularly in relation to previous “waves.”  Second, the paper contrasts these views with those outlined in the popular literature on the third wave of the feminist movement.  This work leads me to imagine what a third-wave of socio-legal studies might look like and its implications for our understanding of the legal system.

Cunliffe, Emma


Untold Stories?  The Possibilities of a Technology-based Understanding of Socio-legal Transcript Research


Law and Society scholars in Australia and Canada are increasingly turning to trial transcripts in an effort to “reclaim the other voices presented in legal discourse ... illuminating the way … judgments were affected by diverse texts, actors, strategies, and politics” (Johnson, 2003: 58-9).  Trial transcripts do not merely provide the basis for appeal courts to consider a case; they are a textual site of memory that offers socio-legal scholars an opportunity to unpack the judicial act of choosing among competing narratives about a case.


Little attention has been focused by socio-legal scholars on the technologies by which transcripts are produced.  Austin Sarat (1999: 356) describes the transcript as “the verbatim record of a present soon to become past, a mirror/a record/a voice machine in which the “author” exercises no authorial presence.”  However, understanding transcripts as “authorless” overlooks the conditions of transcript production.  In particular, it effaces the role of the court reporter in taking (spoken) court narratives and converting them to (written, punctuated and formatted) court transcripts.  Attending to the technologies by which transcripts are produced enables researchers to appreciate what is absent from a transcript and what may have been lost in translation.  For example, court reporters may transcribe colloquial English (“Nup”, “Mm-hmm”, “talkin’”) into formal English (“No”, “Yes”, “talking”).  In this paper, I will draw on my primary research into the transcription practices of court reporters in Australia and Canada to explain some of ways in which an understanding of the technology of transcription can affect how transcripts are read by socio-legal scholars.

Curtis, Christopher M.


“We have no reason to believe that the people ... would be pleased to see such great changes in the Virginia law of dower”: British Influences on Dower Reform in Antebellum Virginia


In February1846, the Virginia legislature embarked on a comprehensive project of legal reform by authorizing the revision the state’s Code.  The legislature appointed Conway Robinson and John Mercer Patton to undertake the task of revision.  Over the next three years, Robinson and Patton submitted their recommended revisions to the code in four parts to the legislature, which were published as the Reports of the Revisors.  These reports narrated the intellectual process of revision by providing extended descriptions and commentaries on existing (and often contradictory) laws and judicial decisions, both within the Virginia Commonwealth as well as in other common law jurisdictions.  The reports thus explicitly reveal that antebellum Virginia’s legal reforms were part of a larger movement to modernize what was perceived as an increasingly archaic and inefficient common law system that was unable to meet the needs of a modern commercial society.  In this sense, Virginia’s legal reformation was analogous to, and indeed informed by, similar contemporary reforms in New York, Massachusetts, Great Britain, and Australia.  But in the details, specifically in the manner in which Virginia attempted to reconcile the particular legal needs of a slaveholding society that found itself immersed in an increasingly commercial culture, Virginia’s experience appears as both distinct and exceptional.  The dialectical aspects of law reform in Virginia were particularly pronounced in the reform of dower. The title of this paper comes from a comment made by the revisors on the subject of dower reform, in which they detailed the provisions of the 1833 British statute amending the law relating to dower.  Throughout the discussions on dower, Virginians repeatedly compared the practice with the reforms and judicial decisions made in England.  But as the title suggests, Virginians ultimately balked at embracing the British reforms because they considered them too favorable to commercial interests and thus potentially subversive to the social order of a slaveholding society.

Cyr, Hugo


Constitutionnalisme, internationalisme, transnationalisme: soveraineté dans un monde divisé / Constitutionalism, Internationalism and Transnationalism: Sovereignty in a Divided World


Les interrelations entre le droit domestique et le droit international posent de sérieux problèmes pour les États qui prétendent asseoir leur légitimité sur le fait qu’ils incarnent la volonté du “Peuple” (de ces États).  Une de ces difficultés est celle de réconcilier l’idée de souveraineté populaire avec l’existence de normes universelles, internationales ou transnationales.  Cette présentation explorera donc les tensions conceptuelles qui découlent de l’usage de la “souveraineté” comme modèle conceptuel d’ordre dans un monde de communautés politiques enchevêtrées.


The interplay between domestic and international law poses serious difficulties for all States that base their claims to legitimacy on the alleged fact that they are acting in accordance with the will of the “People” (of those States...).  One of those difficulties is to reconcile the idea of popular sovereignty with universal, international or transnational norms.  This paper will thus explore the conceptual tensions that flow from the use “sovereignty” as a conceptual model of order in a World of overlapping political communities.

Dent, Chris


The Calculation of Patents: Science and Economics under Law’s Empire


Patents have a unique place in Law’s Empire.  They are monuments placed at intersections of law, science, economics and the practices of administration.  Patents currently are granted by a bureaucracy, on bases of science, on economic justifications and yet can only be finally confirmed by a statement from a court.  A broadly Foucaultian genealogical approach will be applied to patent processes now, and those in the late sixteenth and early seventeenth centuries (where patents are usually considered to be a site of conflict between law and prerogative power).  The similarities and differences will highlight the changing discursive nature of society – the rise of discourses such as science and economics in the calculations of governance and the inflections in the path of Law’s Empire as it maintains its place in the culture.

Dixon, John


Taking Sex Seriously


North American civil libertarians have traditionally argued that adult pornography is constitutionally protected speech or expression.  Contemporary feminist critiques of this position, most provocatively advanced by Catherine MacKinnon, have emphasized that “porn is what porn does” – that is, it isn’t what porn says or expresses but what it’s representations actually do to women that represents a serious threat to their equality rights  The author of LAW’S EMPIRE, Ronald Dworkin, has responded that many forms of protected speech “do” things – infuriate others, cause reflection, give rise to grief, etc. – without that compromising their status as communication.


Dworkin’s point is generally valid, of course, but is it fairly applied to the specific case made by MacKinnon?   Isn’t MacKinnon closer to the mark in identifying the millions of porn images on the internet as, first and perhaps last, a form of sexual activity rather than a communicative enterprise?  Conceding this much to Mackinnon does not, it is argued, justify the censorship of pornography.  Drawing on the experience of the Canadian gay and lesbian community’s fight against censorship, the case is made that, rather than being a matter of marginal constitutional value, sex deserves to be taken seriously as an important part of the life of mind and spirit, and properly shelters under constitutional protections against the imposition of an orthodoxy of imagination, whether sexual or otherwise.

Doyle, Aaron and Kristen Gilchrist


Rethinking Mediatization: The Case of the Bjork Stalker


The paper analyzes a television special on a man who stalked the rock star Bjork.  It is argued that what is at first sight a unique bizarre episode encapsulates various social processes that more fully illustrate the influences of media in late modernity than various narrower conceptions.

Drummond, Susan


Mapping Legal Sensibilities in Jerusalem: The Middle Ground of Mixed Cityscapes


One of the central points of convergence between law and map-making arises with the concept of jurisdiction, typically construed (through the rise of the nation state and national cartography) as exclusive, monolithic, neutral, and seamless, coinciding on the national level with sovereignty.  Recent literature on mixed legal traditions, particularly in the context of the historical legal relations between Aboriginal and settler populations, has challenged this static view of jurisdiction and re-conceived it in more dynamic terms, emphasizing processes that lead to mutually settled understandings of land, mapping, and law – and stressing also points and processes of ongoing contest and negotiation that highlight the fluid nature of the borders of law.


Comparative law has been wed, since its modern emergence in the late 19th century, to national, jurisdictional conceptions of law. Civil Law and Common Law (both exported globally for the consolidation of colonial projects) have been the standard bearers of comparative law.  The study of mixed legal jurisdictions has accordingly focused on those sovereign or quasi-sovereign jurisdictions such as Quebec and Scotland that facilitate the perpetuation of jurisdictional analysis in law and cartography.  Comparative legal studies have just begun to draw upon more processual, anthropological understandings of the multiplicity of legal sensibilities that struggle for intercommunal legitimacy with, and within, sovereign states.


This paper extrapolates the connections between jurisdiction, cartography, and law from the Aboriginal context to the innumerable maps and disagreements arising out of the very recent addition of the state of Israel to the sovereign nations of the world.  This paper examines alternatives to conventional jurisdictional understandings of cartography and law through a study of the radically contested and unsettled cityscape of the historically mixed legal jurisdiction of the non-nation state of Jerusalem.

Duncanson, Ian


“What can they know of England, who only England know?”


Toward the end of the 18th century, Burke remarked, in effect, that if one wanted to grasp the meaning of the law, practically the last person of whom one would inquire would be a lawyer, whose “narrow and contracted notions.”  They were, he considered, mere technicians with a training in which “law has been confined and drawn up into a narrow and inglorious study.”  Lawyers possessed no grasp of the “grandeur” of the scheme they tended, or of the nature of the constitution that gave it legitimacy. To study law adequately required an awareness of its provenance, not in an unchanging “ancient constitution,” but rather in a constitutional framework inherited and bequeathed by the present, one in constant change “according to the various necessities which the manners, the religion and the commerce of the people have at different times imposed.”  For Burke, the insistence that Westminster be the sole sovereign in the Atlantic empire was a mistake about the nature of the constitution that a lawyer would make.  What can they know of law, if (existing) law is all they know?


Burke’s Whig, we could almost say liberal (in the non-Australian sense) view of political/social order in the Anglophone world belonged to a tradition framed by two disasters.  The second was, of course, the refusal of George III’s early administrations to understand that the people of the Atlantic empire required constitutional change, and that the people of the thirteen colonies wished co-equal status with Westminster for their assemblies, initially within the empire.  The first disaster was what in retrospect seemed to have been the chaotic politics brought finally to an end in 1688.


The English, from Locke onward, provided a recipe for constitutional order based on trust, tolerance, restraint and politeness, until the “manly” successes in India gave these the appearance of “effeminacy.”  The Scots of the Scottish Enlightenment, realizing that Scottish prosperity depended on English fortunes, were at the same time skeptical of the capacity of the English to appreciate what they had accomplished with their Revolution in terms of social order and political liberty.  The events of the 1760s and 1770s would prove the Scots in part correct.  From one perspective, it is possible to see Scottish Enlightenment scholarship as a series of inquiries into the conditions of existence of an orderly society in which prosperity and political liberty would prevail, inquiries that would, inter alia, inform the rulers of the dominant partner in the 1707 Union.  An important ingredient in their writing concerns the dynamics affecting human beings in social orders that glued or could unglue those orders.  The part of my larger work in progress that I want to present focuses largely on the work of some of the Scots, for whom the law as Burke understood lawyers to see it was merely a province in a much larger empire.

Fabian, Sheryl C. 


An Analysis of BC’s Violence Against Women in Relationships Policy: Its Application to Criminal Harassment Between Former Intimates


Policy analysis requires consideration of the intent of the policy in any evaluation of its effectiveness.  The processes involved in the creation, implementation and evaluation of the current Violence Against Women in Relationships (VAWIR) policy in British Columbia are particularly complex.  To further complicate the situation, the current provincial government has proposed changes to the VAWIR policy, shifting from a pro-charge to a pro-diversion procedure, that require careful consideration of the potential negative impacts on women in violent relationships.  This paper provides an analysis of the current and proposed policy applying a feminist lens.  Through the application of a policy filter the issues are assessed and critiqued with an aim to locate a solution for women in violent situations.  In particular, judicial decisions of criminal harassment cases involving former intimate partners are used to evaluate VAWIR policy.  The analysis reminds us that there are no simple solutions to resolving issues of violence against women in relationships and finds that it is likely that the definitions and goals require revision, that the violence is more appropriately viewed on a continuum, that meaningful education of responding officials is required and ultimately, that the social structures and inequities that permit violent situations must be addressed.

Fee, Margery 


Louis Riel’s Speech to the Jury, My Great-grandfather and the Problem of the Expert Witness


The paper will read the paradoxes set up by the plea of insanity made by Louis Riel’s lawyers against his will at his trial for high treason in 1885.  His address to the jury will be read against “A Critical Study of the Case of Louis Riel” published by C.K. Clarke in 1905.  Clarke became Superintendent of the Rockwood Hospital for the Insane in Kingston the year Riel was hanged.  Connecting Riel with one of my great-grandfathers may seem gratuitous, but it accords with the advice given by Maria Campbell that we should all find out about our ancestors, why they came here and how they conducted themselves, rather than overlooking the whole problematic history of colonial takeover.  Finally, the paper will examine Clarke as an example of the “expert witness,” albeit in his case a self-appointed one.  As Dara Culhane notes of the Supreme Court ruling in Delgamuukw, although the lower court judge was deemed to have “erred in his assessment of oral histories, ... the Crown and its witnesses who advised him to make the evaluation he did were not also wrong, but were merely expressing a difference of opinion arising from academic debates.”  The need for “expert witnesses” forces Aboriginal people to face a legal system that Big Bear is said to have characterized as “only white.”  As in Riel's case, they find themselves in a court that sees them as adversaries of the Crown, their words mediated by those who are deemed to be “white” by education, if not by race.

Finn, Jeremy


North American Law in New Zealand 1875- 1975 – Lessons From the Otago District Law Society Library


This paper addresses the range and nature of North American legal materials to which the lawyers in the New Zealand have access between 1875 and 1975.  On that the basis of a study of the records of the Otago District Law Society, it considers the changing patterns of demand for these materials by legal practitioners into the Otago district of New Zealand and the degree to which practitioners used these materials in litigation and other activities, and will attempt to place those patterns of demand into the context of the development of New Zealand law generally.

Fletcher, Ruth


Paperwork Puzzles: Pro-choice Negotiations of Anti-choice Regulation


This paper will reflect on two processes of bureaucratic negotiation among support service providers for Irish abortion-seeking women.  In the absence of abortion provision in the Republic of Ireland, support services for abortion-seekers focus on helping women access abortion in Britain.  The legal framework requires that counselling services do not promote abortion, and provide abortion information only in the context of providing information on all three pregnancy options: adoption, birth and abortion.  A publicly funded regulatory and research body, the Crisis Pregnancy Agency (CPA), was established in 2001 with a mandate to reduce the number of abortions, among other things.  Pro-choice counsellors are able to claim public funding for their services, and therefore can provide abortion support free of charge, once they comply with the Act and accept the governance of the CPA.  This paper will trace some of the ways in which pro-choice counsellors in the Irish Family Planning Association have negotiated within this anti-choice framework in order to maintain a free support service for those women who need help in accessing abortion abroad.  In particular I will show how pro-choicers have used the process of bureaucratisation to claim credibility for their work and to challenge the work of rogue agencies.  The IFPA has worked with ESCORT, a Liverpool (UK) based support group which accommodates abortion-seekers from Ireland and assists them in accessing abortion clinics.  ESCORT originally relied on support from local student unions to meet their volunteers’ expenses, but registered as a charity in 1997 when student union support dried up.  This shift from student politics to charity status produced a need for clearer paperwork, paperwork which ESCORT workers have valued and used in different ways.  The ways in which members of these organisations negotiate their own bureaucratisation in order to access funding and publicise their work reveal the possibilities of using technocratic bureaucracy and anti-choice frameworks against the grain.

Ford, Cristie L.


A New Governance Approach to “Corporate Culture” and Administrative Law Remedies


Administrative tribunals, like criminal courts, struggle to respond to deeply entrenched problems of organisational culture – i.e., the kinds of problems that cause companies or even entire industries to repeatedly circumvent hazardous emission standards (in environmental regulation), to issue or approve misleading financial statements (in securities regulation), to systemically discriminate in the workplace (in labour and human rights law), and generally to engage in and conceal public-harming conduct.  Individual liability models offer an inadequate response, even (but not only) on their own terms: the “right” individuals are not always identified through the mist of organisational pathology and strategic action.  Pure deterrence-based models overplay such organisations’ rationality, and purely structural approaches are vulnerable to gaming behavior and facial compliance signaling.  The problem calls for a fundamental rethinking of administrative law enforcement vis-à-vis complex organisations like the modern public company.  It calls for a coherent, prospective approach that applies sociolegal insights into organisational behavior and institutional reform.  In response to recent scandals, the U.S. Securities and Exchange Commission has been experimenting with a version of what is becoming known as a “New Governance” remedial response.  New Governance models have Canadian antecedents in public management theory and deliberative decisionmaking models, but initiatives in administrative law enforcement (including securities law enforcement) have lagged behind.  This paper considers the theoretical and practical usefulness of such novel remedial forms to Canadian administrative law and securities regulation, at a time when those fields are in great flux.

Fox, Marie

Reconfiguring the Animal/Human Boundary: the impact of xeno technologies

The focus of this paper is on the symbolic and cultural as well as practical implications of what I term xeno technologies.  I argue that these biomedical technologies, which aim to prolong individual human lives through the sacrifice of animal bodies, generate considerable anxiety and pose many intriguing issues for health care lawyers.  In part, the concerns engendered by xeno technolgies are attributable to the incalculable risks they may pose.  This, coupled with public distrust of scientific evaluations of risk, undermines scientific attempts to present them as benign technologies.  In this paper, however, I suggest that xeno technologies provoke a deeper cultural unease by raising, in acute new forms, historical and religious concerns about bodily mixing and rejection which challenge traditional notions of (human) self identity.  The various ways in which xeno technologies render human and non-human bodies vulnerable and penetrable, pose multiple challenges to the animal/human boundary.  In my view, should force a radical re-thinking of notions of kinship, which should extend beyond the ‘easy case’ of human kinship with other great apes.  Rather than addressing this issue, however, health care law makes valiant attempts to shore up the human-animal boundary.   Such efforts at boundary maintenance may be traced at various sites, including the regulatory regime under the Human Fertilisation and Embryology Act 1990.  I argue that law’s efforts to grapple with the ethical challenges posed by biotechnologies are doomed to incoherence unless it confronts the unreflective speciesism underpinning law, which designates animals as property and serves to obscure our kinship with them.  My suggestion is that health care ethicists and lawyers should instead seek to expose the myriad ways in which bio technologies may prove oppressive rather than liberatory for those who are made their human and animal subjects.

Freeman, Lisa Marie


Challenging the Urban Space of Law’s Empire: Squatting, the City, and Space


The territorial nature of law, as a boundary controlling human behavior and influencing the organization of urban space, is present and active in may Canadian cities through the adherence to restrictive by-laws and discriminatory anti-panhandling legislation.  Combining a neo-Marxist political economic view of the city with a legal geography approach, this paper will examine the relationship between law, power, and confrontational contestations over urban space.  The resurgence of political urban squats, from Halifax to Vancouver over the past five years, has highlighted the extent to which law (and its enforcement) will go in constructing both concrete and conceptual boundaries that “protect” urban interests.  Through a detailed examination of the occupation, eviction, and jury trial of Ottawa’s Gilmour Street squatters (2002-2004), the role of law as a boundary protecting the imperial power of the city will emerge. Analyzing how the squatters responded to the excessive police brutality, the plethora of indictable criminal charges and the continued Superior Court trial process, will help reveal how the law is indeed spatial.  Overall, this paper will argue that by contesting urban space and challenging authoritative definitions of “social space,” urban squatting reveal how the law and accompanying legal structures can embody a type of “real and imagined” space that is similar to Henri Lefebvre’s spatial triad and the opposite of Edward Soja’s concept of “third space.” Viewing the law as spatial boundary of an urban empire will create the space to analyze the potential for radical social change within Canadian cities and today’s grassroots social movments.

Frigon, Sylvie


After Prison: Women’s Pathways to (Re)integration


Rather than postulating as to why ex-prisoners fail to reintegrate into society after long-term incarceration, we are asking:  Under what subjective and material conditions are individuals able to successfully reintegrate?  And, how do gender and culture condition the experience?  The research aims to achieve the following: to document institutional discourses and practices around release and reintegration by examining correctional policy and practice; to document and analyse the experiences of release and reintegration from the perspectives of long-term female prisoners, significant others and professionals assisting them through a series of in-depth semi-structured interviews; to provide insights into identity, resistance, stigma and subjectivity and examine how these interface and intersect with material, personal and social conditions; to develop useful knowledge that will aid prisoners upon their release and to generate information to assist in the conceptualization of pre- and post-release correctional policies and programs.  This SSHRC funded research examines the experiences of some Ontario and Québec women ex-prisoners.  A look at innovative programs in Australia will also provide interesting points of comparison.

Gilbert, Daphne


Privacy and Equality: Towards a New Abortion Rights Paradigm


In the United States and Canada, constitutional discussions around abortion are not framed within an equality dialogue.  In the United States, abortion rights are linked to constitutional privacy protections.  In Canada, they are rooted in section 7 and rights to security and liberty.  Those in support of strong protections for access to abortion services make frequent reference to privacy concerns and the rights of women to make choices for their bodies (and their futures) without government interference.  Yet, despite judicial decisions in support of abortion rights that are now more than a decade old, the constitutional support is still questioned and rejected.  Feminists, who have long been uneasy with the privacy framework, have been forced by judicial decree to use that language in defence of abortion rights.  This presentation considers whether privacy and equality share an overlapping conceptual apparatus.  Can a reformulated and feminized notion of privacy ground an equality-minded argument for abortion rights?

Gilmour, Joan


Authority, Autonomy and Risk:  Complementary and Alternative Medicine and Children


This paper is part of a larger project undertaken by an interdisciplinary team with expertise in law, bioethics, pediatrics and epidemiology that is working to develop a policy framework and practical guidelines grounded in scholarly study for consideration by practitioners, parents and institutions faced with decision-making about use of complementary and alternative medicine (CAM) to treat children.  CAM use in children involves complex considerations, because most often, children cannot decide about treatment for themselves.  “Best interests” are to guide decision-making, but how to apply that principle is often not clear.  The child’s best interests may well not be readily apparent or non-contentious, particularly when conventional treatment may offer few or uncertain benefits, but would impose onerous burdens on the patient.  Parents have legal authority, health care providers exercise great practical authority, and (rarely), courts are the final arbiters.  Often, decisions must be made in conditions of uncertainty.  This is particularly so with CAM, as there is little research on its efficacy or safety, especially in children.  Even where risks and benefits are known, people may weigh them very differently.  At a more fundamental level, CAM challenges assumptions about the scientific process and what counts as knowledge and evidence.  This paper will address gaps and issues the best interests test leaves outstanding, with particular reference to CAM, and suggest guidance and intervention principles when decision makers (parents, practitioners, hospitals, courts) are considering CAM therapies.

Girard, Philip


Who’s Afraid of Canadian Legal History?


In 1947 Professor G.W. Keeton asked Frank Scott if he would like to contribute a volume on Canada to a projected series on the history of the laws and constitutions of the Commonwealth countries.  Scott begged off, and ultimately Bora Laskin took on the task in 1962.  It was one of the few he never completed.  To this day, the series, with volumes on countries from Australia to Zambia, contains no volume three: the ghostly Canada volume.  This paper will use this incident to reflect on the continuing lack of such a work.  Is one necessary?  desirable?  Is it even possible?  A critique of existing “national” legal histories of Australia, the United States and the United Kingdom, and similar scholarly efforts from France, will assist in determining what methods, goals and conceptual frameworks should be brought to bear in any such project.

Glasbeek, Amanda


“My wife has endured a torrent of abuse”: Gender, Safety, and Anti-Squeegee Discourse in Toronto


This paper explores the intersections between gender, safety, and crime control as these were played out in public debates about squeegee kids in Toronto, 1998-2000.  The Toronto squeegee kid “crisis” and the ensuing Ontario Safe Streets Act, 2000 have been usefully analyzed from a variety of points of socio-legal interest (e.g. Collins & Blomley, 2003; Parnaby, 2003; Hermer & Mosher, 2002).  However, the role played by women and, even more tellingly, by gendered conceptions of urban space, crime, safety, and mobility have yet to receive detailed attention.  Moreover, these gendered conceptions have taken on new meaning in the post 9-11 context, calling for an analysis linking earlier discourses of masculinist protection to the regendering of empire.


Drawing on Toronto Star and Toronto Sun newspaper articles and letters to the editor, along with city council debates, this paper examines the ways in which women’s concerns for safety, and concerns for women’s safety, were appropriated to legitimate a right wing law-and-order response to visible poverty in urban spaces.  In so doing, this analysis seeks to utilize Elizabeth Stanko’s (1997) observation that, for women, contemporary crime control discourses are a form of “performative femininity” that, at the same time, reinscribe a particular chivalrous manhood that is consistent with a masculinist security state (Young, 2003).  In these ways, the gendered undercurrents about domestic order in Toronto can be further understood as a foreshadowing of the significance of the (ostensible) protection of women in the militarized security of the post-2001 empire.

Godden, Lee


Mapping Possession:  Property as the Geographical Trace of the Colonial and Postcolonial


The paper explores how legal processes of proof of ‘title’ which depend on technologies of representation, such as mapping, privilege particular cultural constructions of time and space.  These privileged constructions, which historically were expressed as conceptions of sovereignty and property, were integral to the expansion of colonial ‘empires’ and in particular ‘geographies’ of race/and empire.  Through the example of indigenous claims to land, the paper examines the extent to which new legal demands of mapping, as a form of representation of community and ‘proof’ of title re-institute a post-colonial regime predicated upon particular geographies of inclusion and exclusion.

Good, Michelle


Colonialism, Residential Schools and the Honour of the Crown


The establishment of Indian Residential Schools was a key tool in the implementation of Canada’s complement of assimilative colonial Indian policies.  The purpose of these assimilation policies was to effectively disempower the Indigenous peoples of Canada and embed in the budding Canadian social identity a layering of inaccuracies about indigenous peoples that would perpetuate a condition of disempowerment.

Generations of abusive Residential School inculcation served to create a cultural interruption in hundreds of indigenous communities across Canada.  In these communities, multiple generations have been deprived of their cultural heritage to the detriment of their social fabric generally.  Children were removed from their families and communities, often by force and always with the threat of incarceration or fine.  As young as four or five, children were taken to strange, new surroundings, often separated from their siblings or relatives and denied the right to speak in their indigenous languages, often the only language they spoke.


This wholesale removal of indigenous children was undertaken with the express purpose of eliminating their cultural identity and to replace it with that of the Anglo or French Canadian. Canada now refuses to compensate residential school survivors for loss of language and culture as though individuals did not experience a loss of this nature as a result of their forced confinement at residential school.


This paper posits that the honour of the crown, recently acknowledged by the Supreme Court of Canada in the Haida decision to have legal content, places a legal duty on the Crown to conduct itself honorably in its approach to the resolution of IRS claims. Currently, Canada will only resolve residential school claims through litigious forms.  This paper explains how this approach is neither honourable, nor will it resolve the issues at the heart of the Indian Residential School scandal.

Goodie, Jo


The Environment as a Legal Subject


The legal regulation of the environment is exemplary of the formation, practice and challenge of modern legal discourse and governance.  The latter part of the twentieth century has seen the emergence of environmentalism and the problematisation of the environment.  The social authority of law to endorse and regulate governmental programs has meant that it has been inevitably implicated in the contestation and negotiation of environmental governance.  This paper considers how the common law been persuaded to recognise the non-corporeal and collective interest in the environment and the role of actors and agencies outside of those sites we normally associate with the formation of law in that process.

Gotell, Lise


The Discursive Disappearance of Sexualized Violence: Feminist Law Reform, Judicial Resistance and Neo-liberal Sexual Citizenship


An investigation of the contemporary legal treatment of sexual violence provides an important site for demonstrating how “the structured inequality of most Canadian women” is increasingly being rendered invisible.  Sexual assault law reforms over the 1990s gestured towards feminist discourses of sexualized violence, specifically through incorporating recognition of the pervasiveness of sexual assault, its gendered dimensions and the desire to improve reporting rates.  The incorporation of structural understandings in the Criminal Code is also evident in provisions that are designed to improve the treatment of complainants through restrictions on sexual history and access to confidential records.  My research on recent sexual assault case-law between 1998-2003 suggests, however, that the gendered (and racialized) context of sexual violence is rarely acknowledged and most often explicitly resisted in judicial discourses.


This paper contextualizes and traces the discursive disappearance of sexualized violence as a social problem.  As I argue, developments within law cannot be disarticulated from the broader political, economic and social context.  1990s law reform efforts that engaged Canadian feminists in consultative relationships with the federal government coincided with both the elaboration of neo-liberalism as a new norm of governance and the emergence of media and academic backlashes against feminist understandings of sexualized violence.  Judicial discourses must be set within this context of backlash and simultaneously be viewed as a potent site for its elaboration.  Through a critical analysis of these developments, this work draws attention to continued activist efforts to refocus attention on sexualized violence as a systemic problem and a crucial impediment to citizenship.

Grbich, Judith


Francis Hutcheson’s Aesthetics: Scottish Enlightenment and the Secularization of Empire


Jean-Luc Nancy has approached questions of global politics and `theologico-economico-political domination and exploitation’ by theorizing a politics of abandonment. He has used the concept of the `ban’ to interrogate the form of sovereignty which inheres in the exception. He argues that the three threads of western monotheism – Judaism, Christianity and Islam – and how these threads link, break and reassemble can provide elements for making a future for the world.  Francis Hutcheson’s early 18th century Scottish enlightenment writing on beauty and virtue provides a moment in which Judaic and Christian figurations used by John Locke to challenge the absolutist monarchical state form acquire more embodied forms. In Hutcheson’s 18th century aesthetics figuration as both pictorial and allegorical takes up a home in the modern secular psyche. The conference theme of Law’s Empire will be approached by a focus upon Hutcheson’s figurative techniques, and his linking of these to questions of law, justice and exploitation.

Haggerty, Bernard


Social Contention and Hate Crime Labeling in Canada and the United States: Historical Antecedents


This paper will trace some of the historical antecedents to the development of “hate crime” law and labeling systems in Canada and the United States.  Particular emphasis will be given to the role of early Church figures in constituting the field of social contention for legal knowledge about equality according to varying concepts of harmony and discord.  This model of social contention will be applied to examine particular historical trajectories for each national system, including the emergence of systems of (1) constitutional equality; (2) federal-state relations; and (3) criminal law policing and statistics.  The paper will conclude with a brief comparison of the role of non-governmental social groups in the construction of knowledge about hate crimes in Vancouver and Seattle.  The aim of the study will be to illustrate the role of hate crime law and statistics policy in shaping the field of social contending about equality.

Haggerty, Kevin D.


Modern Serial Killers


The study of serial killing has focused on questions of etiology, which has drawn researchers into very familiar criminological questions of causation toughing on biological, familial and psychological factors.  This paper advances a more sociological approach to the study of serial killing, suggesting that a series of transformations associated with the rise of modernity serve as vital preconditions for the dynamics of serial killers and serial killing as currently understood.

Hall, Margaret Isabel

Institutional Tort Feasors: Systemic Negligence and the Class Action

A theory of systemic negligence as founding institutional liability for harm to children (“abusive institutionalisation”) is currently developing in Canadian courts.  The courts have allowed class action certification on the basis of a common issue of systemic negligence in several recent cases.  The author suggests that, through the class action for systemic negligence, the common law is filling in those conceptual gaps that had made the alternative redress system seem a more complete and appropriate response to abusive institutionalisation.  Law, as the formal mechanism through which society explains and understands wrongdoing, is essential here.  Legal theory- in this case, the doctrines of tort law- explain and so make comprehensible the lines of responsibility and causation that connect the phenomenon of abusive institutionalisation to culpable actors both individual and collective, and to individual harms, enabling both deterrence and redress.

Legal theories of institutional responsibility also explain the phenomenon of abusive institutionalisation, not as an unpredictable aberration but as a preventable organisational disaster.

Hanycz, Colleen


Through the Looking Glass: Mediator Conceptions of Philosophy, Process and Power


While a number of civil reforms using mediation have emerged across Canada in recent years, of particular interest is the Ontario Mandatory Mediation Program that was first piloted in 1999, deemed successful and then made a permanent feature of the Rules of Civil Procedure in 2001.  Before we can evaluate the outcomes of mandatory mediation, we must first look more closely at the process being implemented by the mediators in this context.  With that in mind, this project considered the ways in which the mediators themselves perceive of the mediation process.  It reports on a qualitative study that examined the nature of mediator views on the topics of, inter alia, settlement orientation and mediator power.  Ultimately, I advance the claim that mediator power is, in fact, far greater than that held by the disputants or their advocates.  I suggest that this power, in the context of a mandatory mediation scheme, creates mediator self-interest in achieving high rates of settlement, regardless of whether or not settlement is in the best interests of the disputants in every situation.


I propose to report on research conducted using phenomenography, an application of grounded theory.  In-depth interviews were conducted with 17 rostered mediators in Ontario’s Mandatory Mediation Program.  The conceptions of these mediators were solicited surrounding two major themes: the mediator’s orientation to settlement and the nature and role of mediator power.  As a result, three categorical theories of mediation are proposed.  The findings of this analysis suggest that mediators express a significant self-interest in achieving settlement in those cases that they mediate in the mandatory scheme.  Often, they use a number of powerful process interventions and controls to achieve that settlement.  While this research is exploratory in nature, a number of preliminary conclusions can be drawn from the data, conclusions that begin to fill the significant gap in conflict theory literature surrounding mediator perceptions of the process and outcomes of mediation.

Harris, Doug


Mapping a Colonial Legal Geography of Land and Fish


Conflict over land lies at the heart of colonialism. This is clearly evident in settler colonies, such as British Columbia, where immigrants arrived with aspirations to build new lives and stay. Their settlement depended on the opening of land that they could physically occupy and legally possess, and it was the function of the colonial state to open it. This the state did through the allotment of private property rights to identifiable parcels of land, rights that conferred considerable power on their holders who then gave local effect to the generalized act of dispossession inherent in the colonial encounter.


The strategies of colonial control and, ultimately, dispossession did not end at the foreshore. In colonies with a coastline or inland waterways, particularly those with valuable fisheries or navigation routes, the colonial state sought to extend its control over water and the resources within it. However, the particular strategies of the colonial state to dispossess indigenous peoples of land and fisheries were different. In large measure this was because the territorial strategies of the colonial state were mediated through the English common law, which treated land and fish differently. If exclusive possession characterized the dominant paradigm of land ownership, the common law strictly limited exclusive fisheries in tidal waters. As a result, the colonial state’s territorial strategies to secure fisheries to elements within an immigrant society were necessarily different than the colonial state’s efforts to control land.


Despite these differences, this paper argues that the territorial struggles over land and fisheries that characterized British Columbia in the late nineteenth and early twentieth centuries are better understood once the important connections between the processes are revealed. In some contexts, control of land was important because it secured access to fish. In those places it was usually also true that the control of fisheries provided a means of living on the land.

Hocking, Barbara Ann and Scott Guy


Tales of Bills of Rights: Australia and Canada Compared


Canadians involved in Charter of Rights studies (among others) will be struck by the divergent courses that Australia and Canada (as two independent countries) have followed when it comes to human rights protection and entrenchment. Australia has been particularly reluctant to adopt a Canadian-style ‘Charter of Rights’: type framework to rights protection, whereas Canada has developed a not-inconsiderable jurisprudence around the Charter of Rights that was enacted in 1982.  This paper will outline the differences in approach of these two post-British colonial countries, and will also document the differing forms of protection for personal liberties and security provided by a Bill of Rights (as in Canada) and through the common law of torts (Australia).

Houle, France


Regulatory History Material as Extrinsic Aid to Interpretation: A Democratic or Technocratic Perspective on ‘What makes law possible?’


In 1986, the Canadian Federal Government developed a pilot project on the use of a Regulatory Impact Analysis Statement (RIAS).  At that time, the aim of a RIAS was mainly to demonstrate that the benefits of a proposed regulation were greater than its disadvantages.  Therefore, its main purpose of the Government was to justify regulatory initiatives.  Through the ‘90s, the RIAS gradually became a tool to seek consultation from citizens affected by draft regulations and, ideally, obtain their acceptance to the new rules thus created.  These two purposes of RIAS underlie two theoretical models referred to as the possible foundation to law: democratic (rules are made by ordinary people) and technocratic (rules are made by government experts).  One of the interesting empirical findings on the development of the RIAS by the Canadian Federal State apparatus is that it is now having an influence beyond the borders of Government and the Public Administration, as it has now reached the Judiciary.  Since 1991, Canadian Federal Court judges are using the information available in a RIAS (and especially the information pertaining to the purpose of the proposed regulation, what the regulation does and what had changed in the legal environment of a Department or and Agency) as an extrinsic aid to interpretation.


Since the Federal Court is silent on its justifications for using this extrinsic aid to interpretation, it engenders an unresolved enigma pertaining to the legitimacy of resorting to such material in a persuasive manner.  On the one hand, if the mere fact that consultation is integrated into the rule-making process provides sufficient conditions to give some “democratic value” to regulations (because it would somewhat constitute evidence that the rules are accepted by the governed), then a hypothesis can be made that it is legitimate for judges to use Regulatory History as a persuasive aid to interpretation.  On the other hand, if empirical study were to show that the use of RIAS does not lead to meaningful consultations and constructive deliberations, there would be strong evidence to suggest that the use of Regulatory History as a persuasive aid to interpretation is either illegitimate or that it constitutes evidence that the hypothesis of the “acceptance of the rules by the governed in order to make law possible” is no longer a model of reference for judges to understand and legitimize their interpretive actions.

Howard, Deirdre and Kevin Williams


How ‘White’ is Australian Law?: The High Court and Native Title


“The test of a nation’s civility is the manner in which it treats its most disadvantaged citizens”
(Williams, 2002).


Mabo (No. 2) [1992] marked a significant post-colonial moment in Australian Law.  McNamara and Grattan (1999) suggest that, at the very least Mabo was indicative of Australia achieving a belated post-colonial ‘adulthood’ that already matured post-colonial nations had achieved.  Wik too marked a defining moment in the development of Australian Law.


While important milestones, the dominance of Australian Law has prevailed.  Native title is not a property right in the true sense of the word.  The High Court has constructed native title as a bundle of rights that are lesser than rights under common law.  The purpose of the paper is to deconstruct the whiteness within various High Court native title decisions since Mabo (No. 2).  In particular, the High Court’s construction of native title rights and interests, native title as a pre-existing body of common law, the continuity of connection, the inconsistency of rights, rights and interests possessed under traditional laws and customs, and the burden of proof.


Whiteness studies has built from and added to the broader historical work on racism and work on the racialised and/or colonised subject (Frankenberg, 1999: 2). Frankenberg (1993: 7) argues: “To name whiteness broadens the focus of study, first because it makes room for the linkage of white subjects to histories not encompassed by, but connected to, that of racism: histories of colonialism, and imperialism and, secondarily, histories of assimilation.”

Hsu, Berry F.C.


The Catalyst of Establishing the Rule of Law: Implementing the Basel Accord in regulating the Overheated Property Market


In an October 2004 issue of the Beijing Review, the issues of the independence of the judiciary and the legal profession were addressed. As this was an official propaganda of the Chinese Communist Party (CCP), the declaration signifies that reforms of the judiciary and legal profession are forthcoming. After the Cultural Revolution (1966-1976), there was virtually no law in China. However, its post-Cultural Revolution project of legal development is an event which is unparalleled in modern society in terms of scale and time.


From the perspectives of international trade, this paper explores whether China is developing a legal system that holds supremacy over the state and the Chinese Communist Party (CCP).  In implementing its WTO commitments, China is progressing towards greater public input, transparency and accountability of bureaucrats, as well as undertaking administrative law reform. China’s WTO accession demonstrates its desire to transform itself from a planned economy to a globalized system.  The odyssey in achieving this objective indicates the commitment of its political leadership in reforming China’s legal landscape.  Inevitably, China’s domestic laws and principles have to harmonize with international standards.  Ostensibly, the implementation of international laws in liberalizing trade and regulating banking institutions is de facto depriving the influence of the CCP.  This paper examines the costs of compliance with these laws before exploring their long term benefits to China.  Finally, the impact of these laws to China’s legal development is assessed.

Hsu, Shi-Ling

The Identifiability Bias in Environmental Law

Debate over environmental issues elicits strong emotions from those involved with law and policy-making.  While this hardly distinguishes this topic from other hot-button issues, the environmental field is particularly ill-suited to the kind of emotionally-charged debate that has steered law and policy-making.  I argue that emotional arguments tap into heuristic processes in ways that generally work against the making of new environmental law and policy, and against the enhancement of environmental quality.  Certain heuristic biases tend to result in the over-weighting of the economic costs of environmental protection, and the under-weighting of the benefits of environmental protection.  The bias I discuss in this article is the identifiability bias.

Identifiability is the propensity for people to have stronger emotions regarding identifiable individuals or groups rather than abstract ones.  Experimental situations have shown that research subjects are more willing to aid others if they are readily identifiable than if they are anonymous or abstract.  From a rhetorical perspective, these experimental simulations confirm that which we already know as legal advocates: that invoking vivid images of people, rather than appealing to abstract notions, helps win arguments.  The prevalence of this rhetoric in lawmaking, however, does not always lead to good lawmaking.  In fact, I argue that this mode of argumentation creates a bias against environmental protection.  Whenever environmental lawmaking impinges upon economic interests, those so affected will be able to point to specific individuals or specific communities that will supposedly lose their jobs or their way of life if a proposed environmental protection becomes law.  By contrast, most beneficiaries of environmental protection are unidentifiable.  Air pollution and water pollution claim many victims, resulting in the premature death of many and sickening many others.  But few victims can actually trace their injuries or deaths to a specific source of pollution.  As a result, the prospective victims of pollution remain abstract, are weak attractors of sympathy, and are thus systematically under-represented. 

This article examines examples of the identifiability bias in legislative, judicial, and regulatory lawmaking.  This article also considers past and prospective strategies for countering the identifiability bias, and erecting structural reforms that might systematically prevent the bias from altering substantive outcomes.

Jacob, Marie-Andrée


Other, Counterpart and Agency in an Organ Transplant Bureau


This is a preliminary reflection on the very rich yet disheveled forms of regulatory regimes that are located in a major teaching hospital’s transplant center in the U.S.  It is based on documentary research and fieldwork among administrators, policy-makers, health care providers and patients of an organ transplantation unit in the U.S.  The paper attempts to give an account of how agency gets played out in the center, but through the very subtle forms of bureaucratic artifacts - such as informed consent forms, waiting lists and instruction sheets distributed to patients.


Instead of reporting the data researched in a transplant unit on how informed consent operates between the patients and the health care providers, I turn to the earlier stories of how informed consent is put to work before research supposedly begins: between the compliance officers of a university’s Institutional Review Board and a researcher; and between the researcher and her consenting research subjects.

How can a student of informed consent reflect about it, without confusing it with the informed consent that she herself drafts for review by research monitoring boards, and then imposes upon her research subjects?  To this, I prefer to ask: How does a researcher productively confuse them, so that it becomes an uncomfortable and therefore interesting methodological puzzle?


The cases discussed are used to illuminate issues pertaining to the relatively recent expansion of monitoring practices in research. For a student who wishes to give an accurate account of what is going on in the world of a transplant bureau, the encounter with so many gatekeepers gives the feeling of missing the “real.”  Yet, for a student interested in broader debates about the cultural characters of legality and ethics, this is a treat.

Jamal, Soraya


Who Said Divorce Wouldn’t be Taxing?: An In-depth Analysis of the Tax Implications Arising out of Marital Dissolution


Close to two out of every five marriages end in divorce in Canada.  With an increased prevalence of marital dissolution in society, divorce and separation have been topics that have elicited a great deal of attention from a family law perspective.  While marriage breakdown is most commonly associated with emotional hardship, the financial and economic aspects arising out of divorce and separation are often overlooked.  Equally important is the recognition of the significant role that taxation issues play subsequent to the breakdown of a marriage.  The discord between taxation law and family law is clearly evident as it has been seen that separation agreements and divorce orders have been granted in a manner that does not necessarily conform to tax legislation.


In this paper, the interaction between taxation law and family law, or lack thereof, is analyzed during the course of considering the tax implications arising out of marital dissolution, namely, the tax treatment accorded to child support payments, division of matrimonial property and spousal support payments.  Policy objectives and assumptions underlying tax provisions dealing with divorce and separation are also evaluated in reaching the conclusion that tax legislation governing marital dissolution requires further amendments in order to adequately allow for the consideration of social realities surrounding families and the breakdown of marriage.

Johnson, Miranda


Reconciling Histories? Communicative Difficulties in Indigenous Claims Hearings, Australia, Canada and New Zealand


In the last three decades, governments in New Zealand, Canada, and latterly Australia have established ongoing commissions of inquiry to investigate indigenous claims to land and resources.  These bodies, the Waitangi Tribunal in New Zealand, the Indian Claims Commission in Canada, and the Native Title Tribunal in Australia, inquire into claims in a context less adversarial than that of the courts, and mediate relations between indigenous communities, governments and other interests (for instance, large mining, oil or fishing corporations).  While many scholars and other commentators have sought to highlight the ironies and paradoxes in state desires for ‘linking arms together,’ these arguments have tended to skirt around the questions of evidentiary practice for both Law and History that inquiries into indigenous histories raise.  Highlighting some recent cases that have been investigated in each of these tribunals, this paper will suggest that the legal and political narrative of ‘reconciliation’ erases the communicative difficulties that claimants face in presenting their histories.  Such difficulties (which may be marked by refusals to tell all to the court) cannot simply be understood as resistance or opposition to the demands of the state.  What meanings otherwise, hybrid idioms or practices, are produced from these moments of incommensurability?  If the kinds of historical truths that indigenous oral histories tell cannot be sufficiently verified according to the strict evidentiary requirements of Law and History, in what sense do they supplement the evidence of ‘expert’ historians, anthropologists and archaeologists?

Johnson, Rebecca


Law and the Leaky Woman: The Saloon, the Liquor Licence and Narratives of Containment


In this paper, intercutting cinema with law, I explore the ways that law and popular culture are jointly implicated in the construction and maintenance of gendered spaces, gendered bodies, gendered norms and gendered knowledge.  I begin with an exploration of liquor licensing regimes, and discuss the ways that these ostensibly gender-neutral regulations produce gendered space.  But I am interested not only in how law modifies space, but also in identifying what it is in the socio-legal imagination that governs how those spaces are conceived of by law in the first place.  That is, how do certain spaces (and bodies) come to be understood as sites of purity, threat or danger, and thus to be spaces (and bodies) in need of regulation?  I look to film to uncover how it, as a panoptic technology, is a piece of this story.

Kazmierski, Vincent


The Decline and Fall of Parliamentary Supremacy: The Role of the Principle of Democracy in Limiting Parliament’s Empire in Canada


In legal terms, the last Age of Empire was defined in the common law world by the principle of Parliamentary Supremacy.  According to the traditional understanding of this principle, Parliament’s power could not be limited by the courts.  Rather, Parliament, could impose whatever measures it wished as long as it did so through properly enacted legislation.  In recent years, the principle of Parliamentary supremacy, so understood, has been increasingly challenged.  At its core, this criticism doubts the claim that Parliament is free to act in a manner that undermines its very legitimacy.  In Canada, and other common law countries such as Australia and India, this challenge has emerged from judicial decisions that have posited the existence of unwritten constitutional principles that may, in some circumstances, serve as independent limits on legislative action.


This paper will explore the ways in which such limitations may be justified as inherently necessary for the preservation of democratic regimes.  The paper will suggest that many of the traditional concerns regarding the judicial application of unwritten constitutional principles, such as concerns regarding the imposition of judicial value preferences and limits on judicial capacity may be addressed by recognizing the application of unwritten constitutional principles as part of a culture of justification.  Concerns regarding the usurpation of the legislatures’ role may be met if it is recognized that it may be legitimate only to limit legislation through the application of unwritten constitutional principles where the democratic process is imperiled.  Once these concerns are addressed, it is possible to conclude that Parliament’s Age of Empire may indeed be coming to an end.

Kelly, Fiona


Beyond Biology: The Family Narratives of Lesbian Mothers


In this paper I explore the family narratives of lesbian mothers.  The narratives are drawn from approximately 30 interviews with lesbian mothers living in the BC Lower Mainland who conceived their children via artificial insemination.  I found that within lesbian families little distinction is drawn between biological and non-biological parenting.  In fact, having a biological link to a child did not make one a “parent” in the eyes of the mothers I spoke to.  Rather, the status of “parent” was understood to be earned and awarded on the basis of participation in a caregiving relationship with the child.  Thus, non-biological mothers who cared for their children on a daily basis were understood to be “parents’, while known sperm donors who saw their children occasionally or even regularly, were usually not.  This did not mean that sperm donors had no status within lesbian families, but that the mothers felt that their identity could not be easily captured by traditional terminology such as “father” or “parent.”  Thus, any law reform in the area of same-sex parenting relationships cannot simply extend the current system into the same-sex context, but rather must take into account the unique characteristics of queer families.

Kennedy, Dawnis


Falling to Pieces: Judicial Consideration of Indigenous Traditions under Section 35


Canadian Courts once recognized Indigenous traditions as central to their attempts to generate meaning for section 35’s recognition and affirmation of the rights of aboriginal peoples.
However, within aboriginal rights jurisprudence, the judiciary has moved far from their recognition of Indigenous legal traditions.  In the place of this recognition, judges have assumed their self-appointed roles as the definers of ‘aboriginality’ and the preservers of ‘aboriginal practices.’


Judicial interpretations have reduced the recognition of Indigenous traditions to the protection of discrete practices or activities.  This approached fails to demonstrate sufficient recognition or respect for the relations between Indigenous communities, the practices in which Indigenous people engage and the traditions that Indigenous people work to maintain.


The practices that the court is currently seeking to protect derive their meaning from within the context of existing Indigenous traditions.  The purpose of these traditions extends beyond securing legal recognition under section 35.  They exist to provide the contexts within which Indigenous peoples are able to pursue good and meaningful lives for themselves and their communities.


This presentation asks: of what value are the ‘aboriginal’ practices that section 35 preserves if they become disconnected from the traditions, interpretive processes, and communities in which they find meaning?

Kercher, Bruce


Sovereigns at Sea


In the first half of the nineteenth century, the masters of merchant ships often saw themselves as sovereigns of their own little worlds.  Crew members and passengers who came into conflict with captains and officers were punished by imprisonment, assault and restricted diet.  Their formal legal remedy was an action at law once the ship arrived at port, but many of them engaged in informal remedies as well.  The informal law of the sea came into conflict with the laws of the land, and the latter were intertwined in complex ways.  Admiralty and common law, imperial and colonial law, all were fused with informal practices.  This paper will be based on a study of the case law of colonial Australia, the United States and England.

Keren-Paz, Tsachi


Compensation for Mere Injury to One’s Autonomy: An Appraisal


Six years ago the Israeli Supreme Court has recognized a new head of damages – injury to autonomy, in the context of informed consent.  According to the doctrine, the plaintiff is entitled to compensation for the non pecuniary loss of injury to her autonomy caused by the failure to provide her with the material information needed in order to reach an informed consent for a medical procedure.  This head of damages is separate from any consequential loss caused by such failure and is given even if the patient would have reached the same decision if given all the information.


The paper examines the doctrine from several aspects.  First, it surveys the implementation of the new doctrine in the context of informed consent and tries to evaluate its practical significance.  Second, it examines the implementation of the doctrine in other areas of Israeli law.  In this respect I argue that courts at time fail to distinguish between injury to autonomy and other possible injuries and suggest that courts might resort to injury to autonomy too easily.


Third, the paper evaluates this head of damages from a normative perspective.  The emphasis is given to the ideology behind it, to the rule’s distributive effects and to its litigation costs and significance.  Based on the cases in which this head of damages was invoked, my conclusion is that a well demarcated use of this head of damages is desirable.


The idea that mere injury to one’s autonomy should trigger compensation has the potential of triggering several doctrinal changes in private law.  The final contribution of the paper is to illustrate this point by examining potential changes in tort law, contract law and unjust enrichment law.

Kerr, Ian


Anonymity, Smart Networks and Moral Dummies


Information technology is often characterized as an enabler, as a means of subverting traditional power imbalances.  So-called smart technologies can be used to undo existing power structures.  For example, ambient technologies in a room can identify and then adapt to the particular needs of its inhabitants based on their (dis)abilities.  However, our migration into an unregulated world of sensor networks can also be used to reinforce existing power structures, posing risk to personal autonomy.  For example, sensor networks can be used to exclude certain groups from using public and private resources (highways, digital libraries) by disabling access to the resource for those who aren’t given permission to use it.  This presentation investigates the increasing use of automated identification technologies, how various law and policy choices might impact our ability to be anonymous, and its potential impairment of moral decision making.


Kilty, Jennifer M.


The Re-construction of Self-injury and Segregation: A Critical Analysis of Correctional Policy


A policy directive chain that demonstrates how self-injury is dealt with inside the correctional facilities was established and analysed, with a specific focus paid to the impact on federally sentenced women.  Correctional Service of Canada’s focus on risk assessment was examined, and found to be indicative of a failure to address the needs of women in prison.  It has been found that the women’s needs have been redefined as institutional risk factors.  It was concluded that women who self-injured are disciplined for their behaviour, by being admitted to administrative segregation.  Their admittance to segregation creates two possible challenges to the Charter of Rights and Freedoms (s. 7 & s. 15).  A call for policy reform is presented, and the recommendation for a new women-centred policy is outlined.

Kingsford-Smith, Dimity


Hybrid Approaches to Corporate Governance Standards: Some Comparative Reflections


In the last decade, an important new source of regulation has been added to the control of corporate conduct.  It is the corporate governance standard.  Whether part of stock exchange listing rules, or ‘best practice’ guidelines issued by investor bodies much reliance has been placed on the effectiveness of such standards.  This is so in the politics of corporate regulation, and also the case in the growing literature on the best ways to get corporations to govern themselves.  The introduction of these corporate governance standards can be seen in the regulation of corporations in most of the advanced economies.  While there are some very good accounts of the ‘soft law’ style and content of these standards of private provenance, none analyse their legal or regulatory nature and effect.


The aims of this paper are to consider how these standards operate in hybrid ways with existing mechanisms of corporate governance, from both legal and non-legal orders.  It is also to consider the strengths and weaknesses of these standards as a regulatory governance technique.  Canada has recently changed the balance in its corporate governance arrangements, towards a greater reliance on legislative requirements.  This paper will use a comparison between Australian and Canadian regulation of corporate governance to add a comparative dimension to consideration of the above questions.

Kirkby, Diane


Working Mothers, Drinking Women and Australia’s Pub Culture in the Autobiography of a Barmaid


When cinema audiences were introduced to Caddie in the 1970s it was already a well-known story of a single mother struggling through harsh economic times by working in pubs.  Caddie was a rare autobiographical account of a barmaid’s work which first appeared as a book in 1953. Being an autobiography gave the narrative authenticity.  The book, however, was produced with the considerable assistance of fiction writer, Dymphna Cusack, who was known for her portrayal of Australian working-class life and community, her left-wing political engagement, and her feminism.  Cusack had her own agenda in wanting Caddie’s story told and the timing was perfect as the Maxwell Royal Commission into liquor licensing laws was revealing a level of corruption and criminality in the industry that captured the headlines.

While the book explored the complex issue of ‘respectability’ for working mothers and drinking women in mid-century Australia, and gave testimony to the findings of the Royal Commission, the film emphasised issues feminists had identified in the workplace.  This paper examines the meanings that attach to Caddie’s narrative, and how the autobiography of a barmaid unlocked and illuminated key political issues.

Klein, Alana


The Promise of New Governance Approaches for the Constitutional Protection of Health Care Rights in Canada


Increasingly, Canada’s public health care systems have come under attack for lengthy wait times, shortage of equipment and funding, politically motivated allocation decisions, and poor planning.  Lower courts have for the most part been unsympathetic to claims that s.7 of the Canadian Charter of Rights and Freedoms protects rights to the basic necessities of life, including health care, even as the Supreme Court of Canada has explicitly left the possibility open.  Consequently, solutions have so far been shaped by political processes. Calls for privatization and the use of market mechanisms have met with predictable resistance.  Chaoulli v. Québec requires the Supreme Court of Canada to reconsider what role, if any, the Charter will play in shaping health care policy.  At the same time, various actors, from the community to the government level have suggested governance models involving citizen participation, standard-setting and benchmarks, and the creation of bodies to compare and assess performance, all with a view to ensuring greater accountability in health care.  Similar governance models have arguably opened the door to the judicial participation in the protection of positive social and economic rights, such as rights to education, in other jurisdictions.  This paper suggests that emerging governance models may make room for the meaningful Charter-based judicial participation in the enforcement of a constitutional right to health care in Canada.

Knafla, Louis A.


Native Title in the Common Law Mind: Australia, New Zealand and Western Canada


British common law is often seen in terms of case, statute or prerogative law – judicial, legislative, or executive.  Recently, Sir John Baker has argued persuasively that the common law, as it works in society, is also governed significantly by what people, and especially the lawyers who counsel them, feel that it consists and is capable of.  Thus the law is what we might call, as Sir John Davies did in the early seventeenth century, “the custom of the common law”: Those customary practices by which people conduct their affairs.


One of the thorny problems faced by the legal historian is to explain how the courts, in the nineteenth and twentieth centuries, were able to come to such differing interpretations of Native title in the British Empire and successor nation-states.  This paper will attempt to provide an explanation by assessing the mind-sets of judges, lawyers, legislators, and public commentators in Australia, New Zealand and Western Canada from the early nineteenth century to the close of the twentieth on the question of what Native title meant at common law.  The historical and comparative contexts enable one to see the multifaceted nature of the common law from within, and how it was perceived by different generations and different peoples on this vital question.

Kornilina, Anna


The New Social Reform in Russia and Social Reform in the Russian Empire in the 18th Century: A Comparative Analysis


The author analyzes and compares two different systems of social policy, two different reform initiatives and two different Law systems in the same territory: the Russian Empire (18th century) and the Russian Federation (21st century).  The 18th century witnessed the great social reform achievements of the “Educated autocracy” under Ekaterina the Great.  In contract, the new Russian “Benefit Law” of 22nd August, 2004, № 122 FZ, which went into force on January 1st, 2005, introduced changes to the Federal Law – for example, the replacement of benefits in-kind by cash payments.  According to this legislation, the country’s 40 million pensioners, war veterans and poor people lost many of their Soviet-era benefits and became even poorer.  The Benefit Law violates the norms of the RF Constitution, and infringes on fundamental human rights and freedoms.

Kramar, Kirsten


Insanities of Reproduction


This analysis of the development and passage of the Canadian Infanticide provision (1948) reveals that legal categories are often contingent upon social, political and legal factors unique to local historical settings.  Prior to 1948 in Canada, mothers who killed their newly born babies would have been charged with concealment of birth, neglect in childbirth, manslaughter, or murder.  Infanticide mitigates women’s responsibility for infant murder on the basis of mild mental disturbance consequent childbirth and lactation.  The Canadian infanticide law deploys a bio-psychological mitigation framework thus operationalizing a crude juridical rendition of the mental science knowledge of the ‘insanities of reproduction.’  The research here reveals that the underlying mental science framework was expressed quite differently by experts in infanticide as a hybrid concept.  Infanticide was an amalgam of atavism, bio-psychology and socio-economic mitigation.  An examination of the Canadian Hansard record further reveals that infanticide law was passed as a means of solving heterogeneous socio-legal problems, not the least of which was allowing for an end run around the death penalty.  Neither the ‘medicalization’ nor ‘autopoietic’ analyses of infanticide law take adequate account the intellectual history described here.

Lacombe, Dany


Managing Fantasies: An Analysis of Prison Treatment Programs For Sex Offenders


During a study leave in 2000, I spent 8 months in prison attending Sex Offenders’ School.  Part of this ethnography of sex offender treatment program is an attempt at understanding the effects—normative, transformative or otherwise—risk management technologies have on sex offenders.  Borrowing from philosopher Ian Hacking, my presentation will analyze how sex offenders and their sexuality are made up in prison treatment.  I will present the different facets of treatment paying special attention to the techniques of self-management sex offenders are taught to develop in regards to their sexual fantasies.  I will show how the management of fantasies—the keeping of fantasy logs, the identification of triggers and the sharing of fantasies with others—turns sex offenders into confessional machines capable of producing fantasies on demand and identifying appropriate from inappropriate fantasies.  What might be the function of transforming sex offenders into responsible fantasists?

Libesman, Heidi


Reflections on Santos’ Theory of Legal Pluralism


The textual focus of this paper is Boaventura De Sousa Santos’ book, Toward a New Legal Common Sense: Law, Globalization and Emancipation.  In this paper I develop a normative argument that enables us to recognize the reasons why Santos’ postcolonial theory of legal pluralism and, more specifically, his call for a multicultural reconstruction (I would say reformation) of human rights discourse, go to the heart of his project of recovering the emancipatory potential of law.  This involves a contextual and philosophical investigation of the meaning implicit and explicit in Santos’ reference to the emancipatory potential of law, as well as an introduction to the conceptual and normative structure of his theory of legal pluralism.  In addition to presenting an understanding of Santos, I also identify a number of important questions his theory of legal pluralism implicitly raises but which Santos does not explicitly thematize and as a consequence does not fully address.  In particular, I plan to explore Santos’ implicit reliance on the concept of emancipation in distinguishing between desirable and undesirable forms of pluralism.

Lippert, Randy


Sanctuary Discourse, Legal Narratives, and the Sovereign Exception


Sanctuary is typically thought to be beyond the reach of law.  This paper first argues that the relation between sanctuary and law is more complex.  At least three distinct stories of law are evident in the discourse of Canadian sanctuary providers.  These are deployed in conjunction with the two forms of power that have constituted Canadian sanctuary incidents over the past twenty years- a pastoral and a non-state sovereign power.  Two of the legal narratives make conditions for pastoral sacrifice possible, while a third fits the authorization of churches/communities to grant a sovereign exception to the imminent deportation of migrants.  The remainder of the paper explores the role of this sovereign exception in the context of sanctuary and similar Ministerial reprieves for migrants facing danger or death with an eye to its implications for governmentality studies.  This leads to a key question concerning the relation between governmental and sovereign power: Is the exception’s admission of uniqueness constitutive of a governmental programme and its enabling laws or an initial sign of impending failure?  Is the exception a programme’s constitutive beginning or the beginning of its end?  Does the exception nourish the rule or designate its dead letter destiny?

Liu, Eric Wenping


Property Rights in China: Case Studies of Urban Developments in Vancouver and Shanghai


The paper examines the questions of private property rights during the “transition” period in China and its potentiality to hold a cohesive urban society. Since industrialization, “--the robbery of the common lands, the usurpation of feudal and clan property, and its transformation into modern private property under circumstances of reckless terrorism, were just so many idyllic methods of primitive accumulation” (Marx 1887).  China posts an extremely interesting case to study because its private property right was not recognized in China’s Constitution until 2004.  Can the collective property legal system save Chinese from capitalist’s “reckless terrorism”? Yet, only few literatures address this issue.  On the other hand, the pros and cons of property rights and the urban development have been logged in the extant western literatures.  The paper thus proposes the methodology of comparative studies of the urban development in Shanghai, China and Vancouver, Canada to reveal more data on the rule of law, economic development, and other socio-legal topics.


In Shanghai as any big city in China, there is a huge reservoir of rural-urban migrants.  It is estimated that there are around 150 million rural-urban migrants in China.  These Chinese peasants without permanent urban residence qualifications (which, in turn, deny all social benefits such as the cheaper public tuition fees for their children) work for a roughly USD 1-2 per day pay.  They are the Chinese downtrodden farmers and marginalized small city dwellers and often have to be relocated because of the urban development.

In Vancouver, Blomley examines that the homeless and the squatters in Vancouver Downtown East side and the Canadian First Nation Peoples.  He suggests the “unsettling” nature of the land and casts doubt on the traditional “spatial property model” and its lack of “political diversity” (Blomley 2004)  Yet, after the land mark Canadian case of Guerin vs. The Queen, the First Nation seems to be able to, to some extent, enjoy some rights.  Again, the huge “rent” of the urban land development in the Great Vancouver Area can be shared, to some extent, more fairly as per the recent Garden City Property MOU.

The traditional western private property legal system might be not perfect.  Yet, in the event of collective property under the unhindered discretionary official power in a planned “free market” economy and the institutional norm (Collective ownership) in China, the “rent” of urban land development is, in part, synonymous to corrupt money and partially goes in the pocket of well-connected (quanxi) businessman.

Lomawaima, K. Tsianina


Domesticating Dangerous Cultural Difference in the U.S. Federal Indian Boarding Schools: A Theory of the Safety Zone


Federal Indian policy in the U.S. has been designed to produce completely controlled and closely surveilled “laboratories,” such as reservations, for the “civilization”/transformation of Native peoples.  Indian boarding schools were arguably the most controlled of these environments, but we find examples in historic photographs, documents, and student experience of strange anomalies in the schools.  Reconstructed camps and tipis in the playgrounds, classes in Native pottery and basketry, bilingual materials produced for the classroom: how can these things be explained?  Examining the ways in which policymakers and school administrators defined “safe” and “dangerous” cultural difference; and the strategies they developed to domesticate and “make safe” Native cultural expressions can explain these seemingly paradoxical situations.  Further consideration of the impacts of these “aberrations” on Native students may illuminate how children removed from family, home, and community maintained a sense of self and cultural heritage.

M’Gonigle, R. Michael


Green Fading to Brown: How the Growth of Law Depletes the Soil of Place


This paper will present an ecologically-based theory of law, and the institutions of centralized (imperial) power that law supports.  This perspective is not widely discussed as the relationship between law and “nature” has been conflated into “environmental law”, an approach which takes the problematics of the state/market legal system as a given.  In contrast, that legal system can be seen as founded on an ecological subsidy that undermines both “natural” and cultural systems that had hitherto survived outside the imperial reach of law’s colonizing momentum.  The paper will develop this analysis by elucidating the theoretical components of a larger vision of law/nature that addresses both issues (the rise of the state, market growth, scientific universalism, bureaucratic rationality, professional hierarchy) and disciplines (political economy, geography, philosophy, law) that must be addressed to begin to understand the deeper implications of (imperial (ie. inherently unsustainable) legal systems.

Maguire, Amy


White Law White Eyes: How the Whiteness of Australian Law Influences High Court Judgments on Indigenous Legal Issues


In their discussion of how race has shaped the law, Ransley and Marchetti identify ‘the hidden whiteness of Australian law.’  They argue that the ‘Australian legal system’s inherent assumptions of Whiteness … affect both the content and procedures of the law.’  This paper similarly employs ‘whiteness’ as an analytical concept, however it asserts that an overt and explicit whiteness is apparent in Australian Law.  I argue that the pervasive influence of whiteness in Australian Law has detrimental impact on Indigenous Australians and their claims for legal rights and/or recognition.


This paper adopts a poststructuralist approach to deconstruct the whiteness inherent in Australian Law.  The way in which whiteness infects legal encounters between Indigenous and white peoples in Australia is considered through a discourse analysis of two High Court decisions: the Kartinyeri case, which related to Indigenous cultural heritage protection (specifically the ‘Hindmarsh Island Bridge affair’), and the Kruger & Bray case, which involved a claim for compensation by several members of the ‘Stolen Generation.’

My aim in this paper is to locate dominant white Australian Law within the social context of Indigenous Australians’ encounters with the legal system.  By exposing several expressions of whiteness in Australian law, this paper demonstrates that colonial-style attitudes continue to inform judicial opinions on Indigenous legal issues, even at the highest level of the Australian judiciary.  White Australian Law’s Empire is asserted and affirmed through judicial decisions which position Indigenous legal claims as ‘other.’

Makmillen, Shurli


“Uptake” in Colonial Treaty Making in British Columbia and Aotearoa/New Zealand


  Colonial treaties have been analyzed in light of the oral and literate traditions of the signatories at the time of signing—in Aotearoa/New Zealand by Roy Mackenzie (1985), and in Canada by J. Edward Chamberlain (1997). Many have also explored how the BC and NZ situations were linked by the tutelage of the colonial office (e.g. Foster 1989, Tennant 1990, Harris 2002). In the period from 1850 - 1854 on Vancouver Island, for example, James Douglas facilitated the transfer of lands from fourteen aboriginal groups to the Hudson's Bay Company for the purposes of making land available for settlement, invoking the very same wording used by the New Zealand Company for the purchase of land from the Maori in the South Island of NZ. I will analyse the documents associated with these land purchases for what they can tell us about what Anne Freadman (1995) calls—drawing from speech act theory—"uptake": the process by which speech acts are translated within and across ceremonial boundaries. How can concepts from speech act theory illuminate the relationships amongst oral negotiations, deeds, and treaties in the two colonies? 

Marsden, Sarah


The Law’s Empire in the Lives of the Poor:  Power and Oppression in the Administration of Welfare in Canada


Cuts and restructuring in social welfare programs over the past 10 years have received a considerable attention and debate in the media and public consciousness because of their apparent radical departure from previous policies.  However, when they are situated in terms of the history of Canadian social welfare policy they can be understood as an extension and modification of existing institutionalized oppressive practices; it is primarily the means and measures of distribution that have changed, rather than the patterns of domination and social control over people living in poverty.


Prior to the entrenchment of the welfare state, aid for those living in poverty consisted of charity, which was conditioned on the exchange of identity for material goods, and was often carried out under the auspices of the Christian ethics of richer individuals.  Depoliticization of poverty occurred through forced labour, resocializing, and the pathologization of poverty.  Keynesian policy served to ameliorate the harsh effects of capitalist industrialism for a time, but did nothing to challenge structural inequality or demand social inclusion as an aspect of functional democracy; as the Keynesian welfare state recedes the underlying charity model becomes more prevalent.


In order to resist the reification of the charity model of social welfare, which requires the relinquishment of agency and mandates self-identification in terms of its limited categories, there must be a shift towards recognition and privileging of difference, especially through narratives in which low-income persons define and express power on their own terms.

Martin, Paul


Defending Democracy: Is the International Protection of Democratic Governance Irredeemably Imperialistic?


With the United States on a self-declared mission to fan the fires of freedom throughout the world, attention has refocused on the paradox that international efforts to promote democracy are widely viewed as a pretext for neo-imperial intervention.  The debate recalls the wave of scholarship that followed Tom Franck’s articulation in 1992 of an “emerging right to democratic governance” in customary international law.  Critics charged that enshrining a right as indeterminate as “democracy” in international law risked legitimizing the exploitation of structural power differentials in international society to entrench a distinct version of democracy (and the socio-economic order supporting it), namely low-intensity, capitalistic, liberal democracy.


While the theoretical debate raged, international institutions began adopting measures to ensure that their member states are and remain “democratic.”  Many now condition membership on respect for democratic principles, and have established mechanisms permitting fellow member-states to intervene to defend those principles.


Franck’s answer to his “deconstructionist” critics was to argue that “good norms and good process” could offset concerns that the democratic norm would be opportunistically exploited.  This paper attempts to test Franck’s claim by examining how international mechanisms for policing democratic governance accommodate diverse perspectives on the content of democratic norms.  Drawing on the case of the Commonwealth’s intervention in Fiji, the paper argues that, paradoxically, measures that might be expected to enhance the legitimacy of international norms, such as vesting rights in individuals rather than foreign states and developing increasingly determinate rules, might actually work against the toleration of diverse viewpoints and increase, rather than decrease, the risk that the norm will be exploited to advance a particular liberal ideology.

Martin, Rod


Policing in the Law’s Empire: The North-West Mounted Police and Frontier Justice, 1874-98

Though many nineteenth century Canadian writers frequently eulogized the western Canadian frontier as a vast uncharted hinterland that promised infinite potential and possibilities, practical thinkers recognized its potential dangers.  The antithetical nature of the wilderness enticed adventurers and opportunists, but it also stimulated the creation of the NWMP who would attempt to mitigate lawlessness and facilitate settlement.  When the NWMP marched west across the prairies in 1874, they became the long arm of central government, the western agents of Canada’s “National Policy.”  The actual means by which they successfully secured the frontier was English and Canadian legal history that supplied the tools, and the frontier that provided the milieu. Moreover, the commissioned officers were the embodiment of an ancient judicial office, and, within their bailiwick, delivered the monarch’s law and justice to disparate frontier locales.  While in the early period frontier justice was primitive, it was also swift and predictable, and police actions gave rise to the settlement period.  In their right of judicature the conduct of the first police lawyer magistrates also set the tone and temper for established court procedures, the assize court system, and sentencing precedents in the North-West Territories of Alberta and Saskatchewan for generations of magistrates and judges.  The officers were the progenitors of the NWT’s “bench and bar.”

McDermott, Patricia


Thirty Years of Pay Equity Legislation in Canada: Is a New Direction Needed?


In 2004 the Federal government released a 570 page task force report on pay equity entitled: Pay Equity: A New Approach to a Fundamental Right.  This report canvases the history of pay equity legislation in both provincial and the federal jurisdictions.  The specific mandate of the Task Force was to assess the ways to modify the federal legislation on pay equity that is currently in Section 11 of the Canadian Human Rights Act.  In responding to this mandate the Task Force raised many questions about how we have attempted to accomplish this goal in the past three decades.


This paper will present a brief summary of the main recommendations of this report and offer some critical assessments of these findings.  Given the lengthy and costly litigation that has challenged pay equity statutes in all Canadian jurisdictions, this paper will suggest that some hard choices have to be made in attempting to accomplish pay equity in the context of restructuring and globalization.  The gender-based wage gap in Canada still hovers around 35% - a figure that represents a huge “savings” to employers located in Canada and a parallel “loss” to those doing female dominated work in this country.  Unless more creative and proactive solutions are found to this age-old problem women workers will continue to live, raise children, and retire in poverty in significant numbers.

McEvoy, Kieran and Ruth Jamieson


Surrogacy, Othering and State Crime: Historical Continuity and the War on Terror


This paper explores the range of strategies employed by states to obfuscate their responsibility in state crime through ‘othering’ both perpetrators and victims.  It draws upon a range of frameworks of international humanitarian law, human rights, transitional justice as well as criminological theory to explore the links between historical and contemporary techniques of obfuscation in the war on terror.  The first part of the article focuses upon the ways in which state agency is either exercised covertly or by proxy.  Strategies include ‘resort to perfidy,’ the expanded use of ‘specialist’ forces, collusion with indigenous paramilitaries and the use of private sector mercenaries and military firms to outsource state deviance.  The second part of the article then examines the ‘othering’ of the enemies of the state.  These strategies include holding detainees outside national territories, using third party nations to carry out torture or redefining the status of individuals to designate them as juridical ‘others’ with little national or international legal protections.  The authors conclude that the notion of state crime should move beyond a monolithic conceptualisation of the state and that a more subtle grasp of the different modalities of surrogate agency and othering encourages us to look beyond retributive centred international and national criminal law as but one of the  mechanisms for attributing responsibility for state deviance.

McGillivray, Anne

Educating for Empire? Disciplining the Indian Child


Since Canada’s 1998 statement of regret for its treatment of Aboriginal people, and its apology to those who experienced sexual and physical abuse in its residential schools, compensation claims for abuse are mounting.  Of the estimated 90,600 former students still living, fifteen per cent have sued Canada, with more to come.  About 5,000 cases involving over 12,000 claimants are pending.  Twelve judgments have been issued and 875 settlements made.  The churches who ran the schools on behalf of Canada are named in 70 per cent of the suits.


One hundred and thirty thousand claimants are registered with the federal government’s compensation program.  That program will cost $121.1 million for administration in 2005-6, while $20 million will be set aside for damage awards and legal fees.  Although Canada (1998) is ‘burdened by past actions that resulted in weakening the identity of Aboriginal peoples, suppressing their languages and cultures, and outlawing spiritual practices,’ its compensation program for residential school claims is limited to sexual and physical abuse.  While sexual abuse is relatively straightforward, physical abuse claims are routinely challenged and discarded as ‘normal’ corporal punishment.  What were these norms?  Can (illegal) abuse be distinguished from (legal) corporal punishment?  What were the connections between corporal punishment and educating Aboriginal children for empire?


This paper will survey connections between goals of empire and corporal punishment, the goals and history of the Indian residential school, the historical roots and judicial interpretation of the defence of moderate correction, the standards set for such correction in residential and public schools from about 1890 to 1960, the governance of the closed institution.

McKay, John


Behind the Mirror: Reflections on the Position of Canada in the Americas in Light of the Canada – US Safe Third Country Agreement


Margaret Atwood has suggested that when American’s look north to Canada it is as through a one-way mirror, they merely see a reflection of themselves whereas Canadians behind the mirror are capable of seeing both countries and peoples, and the differences between them.  In many respects Canadians might think of themselves as increasingly different from Americans.  Canada has at times tried to distance itself from US foreign policy in the Americas under the Monroe and Reagan Doctrines.  This paper will consider whether anyone else in the Americas looking north will be able to see past the one-way mirror, or whether the pretension of difference is so thoroughly compromised, in light of the Safe Third Country Agreement, that for the rest of the Americas there is just one North America.

McLaren, John


The Tribulations of Judges in “Anomalous” Colonial Societies: Were Boulton of Newfoundland and Montague of Van Dieman’s Land Framed?


Unlike their English counterparts, most colonial judges in the 19th century were appointed at pleasure of the Crown, and not “during good behaviour.”  It was believed by the Colonial Office that this would help emphasize their important role within colonial governance and the need for loyalty to the government of the colony in which they served.  This was, to use Murray Greenwood’s words, a Baconian conception of the judicial role which gave a more limited meaning to judicial independence than in the metropolis.  The process for getting rid of a recalcitrant or maverick judge was usually “amoval” by the colonial executive, although in several exceptional cases there was a petition from a colonial legislature to the Privy Council in London praying for a judge’s removal from office.  Whichever route was used the case typically ended up in the Privy Council, because those amoved from office had a right of appeal to that body.  The fate of judges who were sacked from office or who were the subjects of petition was overall not as dire, as one might have supposed.  A reasonable number were successful in their appeals or successfully beat the rap of a petition for removal, and some of those were given further judicial preferments.  Henry John Boulton, Chief Justice of Newfoundland in the mid-1830s and Algernon Montague, puisne judge of the Supreme Court of Newfoundland from the early 1830s to the mid-1840s were exceptions.  Both failed in their fight to resist removal or for reinstatement.  In this paper I examine these cases in light of the more general history of the colonial judges’ role, their removal from office and the peculiar circumstances of the colonies in which the two men served.  More particularly, I consider whether these men were the victims less of a finding of judicial misbehaviour and more of enhanced imperial anxieties about colonial unrest more generally, or constitutional stalemate in the particular colony.

McMillan, L. Jane


Koqqwaja’ltimk: Treating Justly Mi’kmaq Justice. Mi’kmaq Juridical Responses to Community Resource Conflicts


This paper explores innovative Mi’kmaq justice concepts and practices in the context of Mi’kmaq Legal Services.  A justice circle seeking to remedy resource conflicts took place in 2001, after the explosive Marshall Decision of 1999 affirmed Mi’kmaq treaty rights within the meaning of s. 35 of the Constitution Act, 1982, and stated treaty rights are limited to securing “necessaries” and “should be construed in the modern context as equivalent to a moderate livelihood” (R. v. Marshall 1999, 2).  The relationship between individual and community identity and the role of alternative justice enterprise in stimulating ideological change is a central theme in this exploration of Mi’kmaq legal consciousness. 

McMullan, John


Lost Lives at Westray: Medico-legal Power, Public Truth and Controversial Deaths at Work


This paper examines the role of official medical examination in the determination of deaths at the Westray mine disaster.  It studies how post-mortems, autopsies, medical classifications and medico-legal testimony constructed an official vocabulary of causation that was beholden to pathology and suppressed social action and social structure in explaining work place deaths.  The paper explores the significance of this public truth-telling on the construction of alternate truth accounts ”from below” which challenged the social siting and  representation of deaths as accidental and argued that they were homicides caused by corporate recklessness and state neglect.

McNamara, Luke


Legal Responses to the Demand for Same-Sex Marriage: The Human Rights Dynamic Across the [Old] Empire


This paper explores the way in which governments in four countries that share an Anglo-common law tradition have responded to demands for the legal recognition of same-sex relationships.  On the one hand the countries in question – Canada, the United Kingdom, New Zealand and Australia – are commonly considered to have a similar commitment to respecting human rights values and associated universal standards, and are generally regarded in the international community as relatively ‘good citizens’ when it comes to respect for human rights.  On the other hand, the four countries currently employ significantly different institutional mechanisms in their domestic legal systems in relation to the protection of human rights (ranging from constitutional protection to substantial reliance on the common law).  On the specific issue of the recognition of same-sex relationships, there has been great divergence in the response of the respective governments in recent years, from full recognition (Canada); to partial recognition (UK; New Zealand); to non recognition (Australia).  This paper considers the relationship between these responses to demands for full non-discrimination and equality irrespective of sexual orientation, and the broader legal frameworks and legal cultures in relation to the legal protection of human rights that prevail in each of the four countries.

McNeil, Kent 


Self-Government in Action: Acknowledgement of Indigenous Legal Traditions by Canadian Courts


This paper will analyze ways in which Canadian courts are already taking account of Indigenous legal traditions.  It will do so by examining judicial decisions in relation to the following matters: (1) recognition and application of Indigenous customary law in relation to marriage and adoption; (2) acceptance of an inherent right of First Nations to select band councils by custom; (3) acknowledgement of Indigenous decision-making authority over Aboriginal and treaty rights; and (4) recognition of the collective authority of Indigenous peoples to consult and negotiate with the federal and provincial governments and to enter into treaties and other agreements, both historically and in the present-day.

McQueen, Rob


The Flowers of Progress: Corporations Law in the Colonies


The paper examines modern corporations law as an integral component of colonial policy in the nineteenth century and explores the ways in which the growth of the ‘modern’ corporation was intimately tied to ‘orientalism’ in literature and art through processes such as the exoticisation of foreign corporate undertakings in elaborate prospectuses, in advertising and leafleting campaigns, and through the deployment of ‘art’ in the form of panoramas and ‘high art’ in the form of landscape such as those of von Guerard and his followers in Australia, all in the service of creating a ‘desire’ for corporate investment amongst the middle classes.


The paper will also explore the manner in which the architectonics of corporate law itself, particularly in areas such as foreign company registration provisions in Australia and the managing agent provisions in the Indian companies legislation were blatant mechanisms in effecting colonial subservience.  The paper also examines the manner in which certain tensions might adhere to companies legislation when its role as a ‘liberal’ vehicle for investment from the ‘centre’ ran up against pernicious and illiberal aspects of colonialism such as racism, as epitomized by policies of apartheid in South Africa.  The paper examines how in such circumstances these tensions were resolved.


Finally the paper examines what the embedding of ‘colonial’ concepts in the deeper structures, what perhaps could even be characterized as the collective unconscious of corporate law means in the postcolonial present.

Menzies, Robert


Madness, ‘Zealotry’ and the State: The Psychiatrization of Freedomite Doukhobors in Mid-Twentieth Century British Columbia


As part of a wider investigation into the psychiatric institutionalization of Doukhobor women and men in British Columbia, this paper chronicles the experiences of thirty ‘Sons of Freedom’ members who entered the province’s mental health system between the 1920s and 1950s.  I enlist these patients’ clinical case files, in concert with government records, administrative correspondence and media clippings, to consider how psychiatrists and other state authorities attempted to fathom and respond to the intransigent and allegedly irrational conduct of this ‘fanatical sect’ of first- and second-generation Russian immigrants.  These documents disclose how stereotypes of madness and zealotry – fuelled by inflammatory accounts of Freedomite demonstrations, nude parades, arsons and bombings in the Boundary and West Kootenay regions of the province – came to dominate institutional psychiatry’s encounters with these patients.  Practitioners routinely incorporated cultural (mis)conceptions into their appraisals of mental disorder.  They conflated religiosity, protest and pathology as common markers of what they construed to be an inherently defective Freedomite mind state.  Moreover, prevailing methods of treatment and control for these thirty women and men were highly ethno-specific.  Patients found that their displays of aberrant mentality and behaviour, and their efforts to resist the overtures of psychiatric officials, got continuously rearticulated within the wider context of ongoing conflict between Doukhobor Freedomites and the British Columbian state.  In recounting these institutional narratives, this work helps to document how the politics of ethnicity and religion played out in the operations of state regulatory systems during the mid-twentieth century.

Virtual Backlash: Representations of Men’s ‘Rights’ and Feminist ‘Wrongs’ in Cyberspace


In 2003 Pierrette Bouchard, Isabelle Boily and Marie-Claude Proulx published “School Success by Gender: A Catalyst for the Masculinist Discourse,” a report funded by Status of Women Canada’s Policy Research Fund.  Derived primarily from a multi-method review of French and English print media sources, but also including an extensive survey of Internet-based sites, this Québec-based study addresses ‘expert’ and public rhetoric around the gendered ‘performance gap’ and alleged ‘victimization’ of boys in the education system.  It also raises critical questions about the wider institutional and cultural contexts within which the ‘men’s rights’ movement has unfolded.  Men’s and fathers’ groups condemned the report in a profusion of newspaper and Internet articles.


This paper addresses a range of issues raised by Bouchard and her colleagues regarding the origins, content and impact of Internet-based anti-feminist discourse and practice.  Specifically, I draw on an international survey of 73 organizations associated with the men’s and father’s rights movements, that maintained active homepages on the Internet in 2001.  Using both quantitative and qualitative analysis, I present a thematic rendering of the main ideas, images and messages about feminism, gender relations, sexuality, equity and social justice that permeate these pages.  Further, I consider how the advocates of mascul(in)ism appropriate the discourses of feminism and other progressive movements to promote the notion that women and girls have eclipsed men and boys in the historical struggle for gender supremacy.  Based on my data analyses, I conclude that feminists and their allies need to take the new right men’s movement very seriously.

Molloy, Maureen


Contracting Fantasies: The Treaty of Waitangi


Since 1984 the Treaty of Waitangi has come to be constituted as the founding document of the New Zealand nation.  This paper draws on the insights of Jacqueline Rose and Slavoj Zizek to explicate the contradictory and impossible burdens the Treaty carries – burdens of justice and vengeance, of desire and fear about the nation’s present and future.  It begins with the premise that contract and desire constitute, in Zizek’s famous metaphor, a moebius strip: the ‘official version’ of capitalism’s subject – the contracting individual, and its Other – the subject of unconscious desire.  The paper examines the various ways in which the Treaty, both as contract and as bearer of desire, fails.  It argues that New Zealanders need to develop a much more sophisticated and scrutinising discourse around the Treaty of Waitangi, to interrogate more fiercely its fantasies of itself, to recognise its impossibilities, its fraudulence, its insatiability as well as its necessity as the ground for an ethical nationhood.

Moon, Richard

Religious Commitment and Identity


While the formal secularized defence of religious freedom in modern liberal democracies such as Canada, emphasizes the value of individual autonomy or choice, the protection of religious freedom sometimes seems to rest on the idea that religion is a matter of personal or cultural identity.  This uncertainty about religious adherence, as a matter of personal judgment/commitment or as a matter of identity manifests itself in a series of closely related doctrinal tensions in the Canadian religious freedom cases.

Moore, Dawn and Angus MacLean Rennie


Hated Identities: Defining Queers and Gypsies in Canadian Anti-Hate

Laws

This paper offers an examination of the problem of identity within the application of hate crime legislation in Canada.  The Criminal Code offers sanctions against those who act violently out of hatred toward or promote hatred against â€˜identifiable groupsâ€™.  The constitution of an identity within this context is contested.  Taking up three case studies (the murder of Alain Brosseau, an allegedly gay man in Ottawa, Aaron Websterâ€™s murder in Vancouver and the targeting of Roma refugees in Toronto) we argue that the criminal laws and sanctions around acts of hatred as well as the communities which are supposed to enjoy protections and redress through these provisions are equally troubled by the problem of defining identity.  The aperture of Queer theory is applied in order to illustrate the fluidity and contingency of sexual and racial / ethnic identities as categories of both regulation and resistance.

Moran, James E.


Legally Mad: Lunacy Investigation Law and Empire in Anglo-American Perspective


One of the most important structures around which non-asylum responses to insanity were shaped was the law of lunacy investigation.  The lunacy investigation (or, court of commission de lunatico inquirendo) was the principal means by which considerable numbers of eighteenth- and nineteenth-century men and women in England and North America responded to the mentally ill.  These civil trials defined the legal standards by which an individual was considered to be insane, and the investigations’ outcomes formed the basis for decisions about an individual’s control over her/his property and person.  This legal mechanism also embodied official concerns about the relationships of mental illness, the control of property and personal guardianship.  Yet despite its tremendous historical importance there has been little scholarly attention paid to this crucial legal process.


This paper is designed to partially fill this gap by offering a preliminary comparative analysis of lunacy investigation law in England and in the American colony (then state) of New Jersey.  First, the focus will be the modifications of this legal mechanism in England during the eighteenth and nineteenth centuries.  Second, this paper will examine the migration of lunacy investigation law across the empire to New Jersey.  The paper aims to point out how lunacy investigation law was reshaped by and adapted to the radically different colonial context of care and treatment of the mad in New Jersey.

Mosoff, Judith


Where Have All the Young Ones Gone?: Equality and Human Rights Law for Children in Canada


This paper explores the meaning of human rights and equality law in Canada as it pertains to children. Recently, public attention has been captured in such children’s legal cases as the right to an expensive controversial treatment for autism in children (Auton) and the persistent harassment of a high school student with homophobic taunts (Jubran).  Dignity has been singled out as the underlying value to be preserved in equality decisions.  Human rights law prohibits discrimination on specified grounds and requires the accommodation of differences to the point of undue hardship.  Typically, however, legal principles have developed in response to adult lives.  What does this law mean for children?  What are the features of children’s lives that should be considered in equality and human rights law?  For example, what is the significance of an evolving adolescent sexual identity on discrimination claims based on sexual orientation?  What is the meaning of dignity in an elementary school context?  One pervasive idea about children is that they are vulnerable and that the law and courts have a duty to protect them.  The “best interest of the child,” probably the most common legal principle stems from the idea of vulnerability.  What is the relationship between best interest and equality?  In Eaton, the Supreme Court of Canada decided that best interest was paramount in excluding an elementary school student with significant disabilities from a regular classroom.  This analysis suggests the uncomfortable conclusion that what is best for a child can be divorced from the child’s human rights.

Mundorff, Kurt


Shocking Dogs and Securing Political Docility: Contemporary Child Welfare Systems and Governance Through the Instillation of Learned Helplessness


Martin Seligman’s theory of “learned helplessness” seems to provide a fairly straightforward cognitive-behavioral explanation for the process through which the state achieves hegemony by deploying the child welfare apparatus against minority communities.


Seligman originally developed his theory through experimental work with dogs.  He found that after repeated exposure to randomized aversive stimuli (mild electric shock) dogs will perceive that they cannot control the shocks and will cease taking measures to avoid them.  He also found that once learned helpless has been instilled, it is difficult to get rid of.  And, once a dog has learned that it is helpless in one circumstance it is likely to perceive itself as helpless in similar circumstances.  Subsequent experimentation with humans demonstrated that we too are susceptible to these processes.


Through chronic under-funding, vague standards and idiosyncratic enforcement, contemporary child welfare systems operate as just the sort random aversive stimuli that Seligman’s theory predicts will instill learned helplessness.  Class-based enforcement ensures that child welfare activity is exclusively focused on poor and minority communities.  This holds important implications for governance.  Minority communities who have learned that they are helpless against the child welfare apparatus may generalize that helplessness to other governmental forms, or to government and hierarchy generally.  This theory may also explain the phenomenon of parents “giving up on their children” once those children have been placed in state care.

Murphy, Michael


Prisons of Culture: Judicial Constructions of Indigeneity in Australia, Canada and New Zealand


The last decade and a half has brought a series of landmark judicial decisions on the relationship between law and indigeneity in Australia, Canada, and New Zealand.  Two interlinked dimensions of indigeneity are at the centre of these judicial deliberations: 1) what is the legal basis of indigenous rights? and 2) what is an indigenous collective for the purpose of assigning these rights?  Courts in all three countries almost invariably answer these questions by invoking the logic of cultural difference.  The details of this logic varies, but the basic strategy in each case is to link indigeneity to the imperative of protecting indigenous cultural difference.  Arguments grounded in cultural difference have done much to advance the legal recognition of indigenous rights, but this approach can have pernicious consequences in practice if the recognition of rights is understood to depend entirely on an indigenous group’s actual capacity or desire to maintain a distinctive culture.  Indeed, in all three countries the logic of cultural difference has led to the judicial constraint and even denial of indigenous rights to land, natural resources, and the capacity of indigenous peoples to re-constitute and re-invent themselves in urban and other non-traditional environments.  Ironically, therefore, courts which have sought to overturn or at least mitigate the colonial subordination of indigenous peoples by settler states often end up reconfiguring this subordination in somewhat milder form.  Culture in this context becomes something of a prison: rather than placing indigenous peoples in control of their cultures the courts place their cultures in control of them.  The alternative, in my view, is for courts to link indigeneity to a democratic argument for self-determination which recognizes that indigenous peoples are entitled to control the pace and direction of cultural change without jeopardizing their indigenous rights.  In so doing, courts would be recognizing that, in one important sense at least, indigenous rights are not grounded in indigenous difference but in the same democratic right to self-determination already exercised by the non-indigenous peoples with whom they share a state.

Nadel, Ira and David Yarrow 


Copyright and Empire: The Case of Canada


Until 1911, copyright law in Canada was superintended by Imperial authorities in London.  On a number of occasions in the late 19th century, the Dominion Government and Whitehall clashed over copyright policy in Canada.  Emerging nationalist sentiment opposed the advancement of the interests of British copyright holders and publishers particularly in the United Kingdom’s negotiations with the United States for mutual copyright recognition.  This paper will explore some of the ways in which Canada was subject to the whims of two empires in the period between 1867 and 1920 by looking at the experiences of particular Canadian authors.

Nicholson, Caroline Margaret Anne 


Industrialised Nations - Ten, Africa - Nil: Burden Sharing and the Global Environment


With the increased importance of international law has come a concomitant increase in international responsibility.  The global village that we speak of so glibly creates a form of global citizenship that requires that all persons are entitled to look to all states for some measure of protection when they encounter problems of a global nature.  One such problem is “refugees.”


Adoption of restrictive definitions and a lack of political will make the realities of “refugees” in Africa and elsewhere untenable.  The drive towards regional and temporary solutions promoted by wealthy industrialised countries offer no solution to the “refugee” problem in Africa where the majority of those put to flight by a variety of causes, ranging from war to drought and natural disaster, may be relocated in their places of refuge on a long-term or even a permanent basis.  The countries to which they flee are often developing countries whose own political and economic stability is questionable, thus endangering the local populations.  Resources are limited and thus refugees and asylum seekers are sometimes held in appalling conditions and often are repatriated back to places that remain dangerous or unsustainable.

Help is needed.  Where the UNHCR has been active in funding and supporting initiatives, huge successes have been achieved, however there are clear indications of donor fatigue.  Without a continued commitment to burden sharing millions in Africa may be condemned to poverty, exploitation and even death.

Nienaber, Annelize


Whose Law? Whose Consent? Problems Related to Informed Consent in Preventative HIV Vaccine Trials in Canada and South Africa


Since the isolation and documentation of the Human Immunodeficiency Virus (HIV) in the early 1980s, progress in the treatment of the disease has been very uncertain.  Although education and information programmes aimed at reducing the HIV infection rate are in place around the world, the development of an effective vaccine alone offers hope of bringing the AIDS epidemic under control.


At present there are clinical trials underway in Canada and South Africa with the purpose of establishing the efficacy of various candidate preventative HIV vaccines.  At first glance these countries have little in common – Canada, First World, industrialised and wealthy; South Africa, 

an emerging nation.


In view of this contrast, this paper explores the following:

*
The risks (medical and social) attendant upon HIV vaccine efficacy trial participation;

*
The law on informed consent as embodied in the legal systems of the two countries; as well as the notion of informed consent as embodied in traditional liberal and individualist ethical guidelines and human rights discourse;

*
The problems encountered when the notions and requirements for informed consent are realised in HIV vaccine trials in Canada and in South Africa;

*
The discourses of ‘cultural relativism’ and ‘universalism’ as competing hegemonies in the law’s domain with regard to international ethical guidelines and human rights norms as applied to clinical HIV vaccine research in First and Third World countries as represented by Canada and South Africa.


French Translation:


À qui la loi? à qui le consentement?

Problemes concernant le consentement eclaire dans des essais de vaccins contre le vih au Canada et en Afrique du Sud Annelize Nienaber, Enseignante Senior,`Départment de l’Histoire Juridique, du Droit Comparatif et de la Jurisprudence; Faculté du Droit, Université de Pretoria, Afrique du Sud 
Depuis l’isolation et la documentation du virus de l’immunodéficience humaine (VIH) au début des années 1980, le progrès fait concernant le traitement contre cette maladie a été peu certain.  Bien que les programmes d’éducation et d’information visant à réduire le taux d’infection du VIH soient en vigueur dans le monde entier, il n’y a que le développement d’un vaccin efficace qui offre la possibilité de maîtriser l’épidémie du SIDA.  Actuellement, il y a des essais cliniques en cours au Canada et en Afrique du Sud qui ont pour but d’établir l’efficacité de plusieurs vaccins candidats préventifs contre le VIH.  Au premier coup d’œil ces pays ont peu en commun – le Canada est un pays du Premier Monde, industrialisé et riche, alors que l’Afrique du Sud est un pays en voie de développement.


Etant donné ce contraste, cet article a pour but d’explorer les aspects suivants:

*
Les risques (médicaux ainsi que sociaux) associés à la participation aux essais établissant l’efficacité des vaccins contre le VIH;

*
La loi sur le consentement éclairé telle qu’incarnée dans les systèmes juridiques des deux pays, ainsi que la notion du consentement éclairé tel qu’incarné dans les normes libérales et individualistes traditionnelles et le discours sur les droits humains;

*
Les problèmes encourus en réalisant les notions et les besoins préalables au consentement éclairé dans es essais de vaccins contre le VIH au Canada et en Afrique du Sud;

*
Les discours sur «le relativisme culturel» et «l’universalisme» en tant que hégémonies rivales dans le domaine du droit faisant face aux normes éthiques universelles et aux droits humains tels qu’appliqués dans la recherche clinique des vaccins contre le VIH dans les pays du Premier et du Tiers Monde, représentés par le Canada et l’Afrique du Sud.

Nigol, Paul C.


The Naval Influence on the Private Justice System of the Hudson’s Bay Company


The private justice system of the Hudson’s Bay Company (“HBC”) in the first century of its existence in North America was based on an amalgam of customary law of the country, common law and naval law exercised with a recognition that pragmatic considerations took precedence over legal formalism.  This paper will address the influence of naval law on the internal justice system of the HBC within its posts and ships.  In addition, and in more of a tangential way, this paper will consider how an undercurrent of naval law became an aspect of the Company’s dealings with First Nations People.


The Company had two navies.  First, it had a transatlantic navy that sailed under the Cross of Saint George; a privilege afforded to the HBC due to the Royal Charter it was granted in 1670. Secondly, the Company employed a private navy within Rupert’s Land in order to move goods among the posts and enforce the Company’s monopoly.


Internally, within the walls of Company posts in Rupert’s Land, the social order of life on board a naval vessel was reproduced with certain modifications.  As a result, the collectivity that existed in the seventeenth and eighteenth century English Navy can be compared to the society that existed within the Company’s posts.  Concern over crimes such as smuggling, piracy and mutiny, which had traditionally been considered crimes related to the navy, abound in the Company’s post journals. There were strong similarities between the instruments used by the Company to try and punish malefactors and the judicial apparatus employed in the navy generally.  The social organization of a Company post was in most ways similar to the social organization that existed aboard a ship in the sense that the relationship between officers and men and the attempt to discipline unruly servants was more often than not met with resistance.  In addition, much like life aboard a sailing vessel, the survival of all employees depended upon the contribution of all employees, which influenced the degree of discipline exercised.  This sense of reliance was also an aspect of the Company’s interaction with First Nations People where reliance, discipline and resistance all became important aspects of the society that developed around Company posts in Rupert’s Land.

Obertan, Paméla


Le brevet sur les ressources génétiques, un instrument de colonisation?


Les ressources génétiques se trouvent majoritairement dans les pays du Sud et sont gérées selon des règles locales qui les excluent de la sphère marchande.  Or ces ressources sont devenues cruciales pour le développement de certaines entreprises spécialisées dans le secteur de la biotechnologie.  Ces entreprises souhaitaient se les approprier afin de pouvoir les vendre.  L’occupation physique d’un territoire étant impensable pour de multiples raisons, un mécanisme ingénieux permettant de contourner ces obstacles semble avoir été trouvé.  Il s’agit du brevet sur le vivant.


L’imposition de cette norme à tous les pays membres de l’Organisation Mondiale du Commerce grâce aux Accords sur les Droits de la Propriété Intellectuelle relatifs au Commerce ressemble à une entreprise de colonisation similaire à la colonisation des terres de «l’Amérique».


En effet, certaines ressources génétiques des pays du Sud sont désormais considérées comme nouvelles. Ce qui permet de les redéfinir et leur donner un nouveau statut.  Désormais, elles ne sont plus considérées comme un produit de la nature ou une découverte mais plutôt comme des objets ou le fruit de l’activité inventive de l’homme.  Cela permet d’obtenir un droit de propriété privée sur elles et de les aliéner.  De même, pour obtenir ce droit de propriété il faut respecter une série de critères qui avantagent les entreprises spécialisées en biotechnologie des pays occidentaux.  L’imposition du brevet sur le vivant à une échelle internationale peut ainsi déposséder les peuples du Sud de leurs ressources génétiques sans aucune forme d’indemnisation en plus de heurter leurs croyances et leurs lois coutumières.

Olthuis, Brent


Powley and Peoplehood


From 1982, a stream of jurisprudence emerged over how aboriginal and treaty rights are to be “recognized and affirmed” under the Constitution Act, 1982.  In large measure, though, the law ignored the more fundamental question of who, precisely, “the Indian, Inuit and Métis peoples of Canada” are, and which individuals can validly claim membership/citizenship in these peoples.  More plainly, while a substantial body of law developed with respect to the ostensible justification for—and legal tests applicable to—aboriginal and treaty rights, there was little serious consideration of who could exercise them.

In September 2003, the Supreme Court released its reasons in R. v. Powley, the first case in the court to deal with the s.35 rights of the Métis people and one in which the issues of “peoplehood” and membership were unavoidable.  Over the course of a concise, 55-paragraph judgment, the Court recognized the existence of historic and contemporary Métis communities in Sault Ste. Marie, and sketched the outlines of an approach to “Métisness” of more general application.


In this paper and presentation, I critique the Court’s conception of “aboriginality” on both the collective and individual levels.  Suggesting that these issues are of fundamental and paramount importance to the elaboration of a coherent and just approach to aboriginal rights under the Constitution, I present an alternative to the Court’s approach that I believe to be both more respectful to aboriginal autonomy and more liable to move us towards the oft-cited goal of “reconciliation.”

Onwuekwe, Chika B.


Law, Technology and Traditional Societies: The Conspiracy of the Patent System


The commercialization of products and process of modern biotechnology and genetic engineering is eroding the traditional ideas about things over which proprietary interest may be exercised.  Both international trade institutions and the national laws of most OECD countries have been adjusted to recognize these developments.  The complaints of developing countries, particularly Brazil, India and the African Group, through the World Trade Organization (WTO) on the impacts of this development on their cultures appears to go unnoticed.  To date, nothing concrete has been done to assure these countries that their concept of ownership, which is communally driven, together with their moral values of what can or cannot be owned are not being overtaken by globalization.  After all, the promise of technology transfer and the recent mantra of benefit sharing under the Convention on Biological Diversity (CBD), have both proved unrealistic due to their bilateral focus.  Both arrangements ignore the fact that developing countries lack the structural power and political muscle to obtain any realistic bargain from developed countries and their multinational corporations.


It is on this basis that this paper proposes to discuss the predicaments of developing countries under the current patent system in biotechnology and genomics together with the illusory nature of the benefit sharing system of the CBD.  The paper will also highlight the role of law in expanding the inequalities amongst and between nation states, and how this makes it impossible to narrow the technology gap between developed and developing countries.

Oriola, Taiwo


Against the Plague: Pharmaceutical Patents Exemption Right as a Biosecurity Strategy


This paper argues for pharmaceutical patent exemption rights on crucial drugs in bioterrorism-induced public health crises.  This stance is predicated on the bureaucratic and long-winded nature of the compulsory licensing process in the TRIPS-Doha essential medicines regime, as reflected in most national patent laws.  While using highly plausible worse case scenarios of possible bioterror attacks, the paper argues that a vast swath of the population could become simultaneously vulnerable to deadly bioweapons, thus fostering an extraordinary emergency situation in which millions are exposed to inevitable deaths, in comparatively shorter time than naturally occurring diseases like HIV/Aids or tuberculosis.  In the circumstance, time is of utmost essence in saving as many lives as possible.  This makes it imperative for authorities to override crucial patented drugs or vaccines without prior patentees’ consent, negotiations, or evidence of failed negotiations as envisaged by the TRIPS Agreement and most national patent laws.  The paper casts doubts on the propriety of the present compulsory licensing system in the patent regime for the likely extraordinary public health crises that would result from a large scale bioterror attacks.  A fortiori, a case is made for the inclusion in the patent regime, a pharmaceutical patents appropriation clause for use in bioterrorism situations on grounds of overriding public interest, public policy and the dictates of fundamental human rights to health.

Orlova, Alexandra V.


Taking Cues from Canada? A Comparison of Russian and Canadian Legislative Measures Directed Against Organized Crime


The dangers stemming from organized crime have been widely acknowledged in the academic literature, government reports, as well as in popular discourse.  However, attempting to translate the social, economic and political role of organized crime into workable legal provisions has proved to be a process fraught with difficulties that frequently results in vague legislative provisions.  In my presentation I will compare legislative efforts directed against organized crime undertaken in both Russia and Canada.  These countries signed and ratified the 2000 UN Convention Against Transnational Organized Crime (the Palermo Convention) that contains provisions that both define organized crime and criminalize participation in organized criminal entities.  Canada has amended its Criminal Code provisions dealing with organized crime in order to comply with the requirements of the Palermo Convention; despite Russia’s ratification of the Palermo Convention, the Russian Criminal Code sections purporting to deal with organized criminal entities remain unchanged.  In Canada, the amended sections of the Canadian Criminal Code received criticism from the police, defence lawyers, as well as from various authors in the academic community.  Thus, the examination of the Canadian experience may prove insightful for Russia, if and when it decides to amend its Criminal Code section dealing with organized crime.

Palys, Ted and Wenona Victor


Qwi:qwelstóm, the Stó:lō Nation and Self-Determination


The contemporary effort by many Aboriginal communities to regenerate their own justice systems has roots in at least three different aspects of their experience: (1) First Nations’ inherent right to be self-determining; (2) as a necessary response to an externally imposed justice system whose injustice to and inappropriateness for Aboriginal peoples is now well known and heavily documented; and (3) community traditions and values grounded in broader community governance processes in which doing Aboriginal justice is an integral part of who First Nations people are.


It is for all these reasons that the Stó:lō people developed their own community-based “Indigenous justice” programme called Qwi:qwelstóm, which is the Halq’eméylem word that best describes “justice” according to the Stó:lō worldview.  Our paper describes the processes through which that programme was developed, including how traditional justice practices and processes were respected and given contemporary form; what was done to ensure community involvement and commitment to the programme; and the lessons that have been learned about what Canada and the Provinces can do to better create space for the Stó:lō and other First Nations who wish to pursue the development of culturally appropriate, meaningful and effective systems of justice in their communities.  In order to assist Canada and the Provinces in this endeavour the paper also will consider the internal challenges, both personal and political, faced by First Nation communities as they “return to the teachings” of Aboriginal justice.

Parkes, Debra


Recognition and Redistribution in the Pursuit of Equality for Women Prisoners


This paper considers some of the challenges faced by those who seek equality for criminalized women who are imprisoned in Canada.  It examines the recent and on-going efforts of a coalition of women’s groups to use human rights legislation to address discrimination against women in Canada’s prisons.  Nancy Fraser’s insights into the relationship between claims for recognition and redistribution provide a useful theoretical lens through which to view these legal strategies.


In 1990, a national task force recommended major changes to the system of women’s imprisonment, based on a new “women-centred” model that meant to recognize real differences between women and men who come in conflict with the law.  The organizing principle was substantive (rather than formal) equality: criminalized women have different needs than men (for example, relating to histories of sexual and physical abuse) and therefore, require a different correctional approach, namely one that “empowers” them.  In response to the report, the Canadian government built five new women’s prisons, ostensibly on a women-centred model, as well as an Aboriginal “healing lodge” to replace the old Prison for Women.  For a variety of reasons, these changes have resulted in more women serving their time in more secure environments than ever before.  Some feminists who were members of the task force now regret their involvement in it.


The current human rights litigation has been self-consciously pursued in an effort to learn from these failed reform efforts.  The coalition of women prisoners and their advocates, feminist lawyers, Aboriginal women’s groups and others, has continued to argue for legal recognition of the needs of women, including the particular realities of Aboriginal women and women with disabilities, for example.  However, the current litigation also has a decidedly redistributive goal.  It focuses on the link between women’s poverty and criminality, with the coalition arguing for a reallocation of resources to Aboriginal communities (in recognition of their cultural differences and rights) as well as to social programs that have been underfunded as part of a neo-liberal turn in Canadian politics since the 1980s, rather than on restructuring imprisonment to meet women’s needs.  The degree to which these efforts will be successful remains to be seen.  However, this case study demonstrates the complex ways in which recognition and redistribution may be intertwined.

Paton, Paul D.


Accountability and Transparency in Corporate Governance – Accountants, Lawyers and the

Problem of Working Papers


Accountability and transparency have been the hallmark of post-Enron reforms in corporate governance.  Yet full and frank disclosure between corporate issuers and their auditors and accounting advisors, with some measure of confidentiality, is critical for maintaining access to the information required for high quality audits important for public confidence in the capital markets.  Limited forms of privilege for accountants have been recognized in the United States, Australia, New Zealand and the U.K.  While tax authorities in all four countries have the power to make broad requests for working papers, in all four legislation or administrative practice reflect a determination that the best approach for balancing tax and capital markets requirements is to for tax authorities to exercise considerable self-restraint and seek working papers only in exceptional circumstances.


In contrast, Canada Revenue Agency practices requiring broad disclosure of corporate information and working papers – under section 231 of the Income Tax Act and following the decision of the Federal Court of Appeal in Kitsch – are both out of step with international developments and blind to the impact that such practices have on capital markets disclosure.  In September 2004 CRA announced that it would consult on the question of changing its practices in respect of audit working papers but no changes have emerged to date.  This paper posits that understanding the intersection between tax and capital markets and disclosure requirements is essential for coherent policy development.  It concludes that the end result of CRA practice is restricted access for auditors to information necessary for the assessment of financial statements and required by capital markets.  Further, by driving corporations to seek tax advice from lawyers rather than accountants, CRA paradoxically is creating an environment where less information, not more, is available for tax authorities as well.

Paz, Moria


Transnational Governance Projects and the Development of Minorities Rights: 1880-1930


The political-cultural unit of the nation-state forms the basis of social identity within modern international law.  This unit presupposes an organic connection between a self-evident group of people and fixed territory, and leaves minority groups in an ill-defined non-state category.  The talk will explore some historical alternatives to this predominant model through a study of non-territorial groups within the Jewish diaspora in Europe between 1880 and 1930.  My presentation focuses on the manner in which these non-Zionist groups, operating at a time of increasingly state-based power, were able to produce and sustain a group identity that was consciously cross-territorial but none the less national.  The impact of these movements was remarkable, as illustrated by the pivotal role that they played in the development of the notion of “minority rights.”  This effort culminated in the formal recognition of such rights within the League of Nations (a precursor to modern U.N. guarantees for minorities within states' jurisdiction).  These diasporatic movements were able to replace the territorial model of self-determination with truly transnational governance projects, thus displacing our fixed ideas about the central coordinates of modern belonging - ethnicity and territory.  The tally of successes and failures in their encounters with dominating state power holds considerable relevance for the emerging debate on the prospects for multiculturalism in the liberal state.  Through these case studies, I attempt to provide a historical-cultural perspective on the relationship between state power and non-territorial national groups, with the goal of illuminating the challenges faced by contemporary transnational political, legal, social and economic projects.

Pearlston, Karen


At the Limits of Coverture:  Married Women and Bankruptcy in Eighteenth Century England 

 

In eighteenth-century England, unlike today, bankruptcy was restricted to traders (that is, persons who made their living by buying and selling). Many married women held separate property, and in some cases, that property was held as stock- in-trade. Notwithstanding their active involvement in trade, only some of these women were permitted to become bankrupt. This paper explores the cases that gave rise to this anomaly and discusses how they can help us to understand the limits of coverture in the period.

Prabaharan, Arunachalam

Lawless Indian Empire


The Indian judiciary is caught between political interference and its own activism aimed at projecting the system and its people as judicious.  In this drama, the original purpose of the law-enforcing authority is lost.  The results of this chaos are growing crime and a lawless society.  Everyone from lawmakers to lawbreakers consider that law and rules are meant for others and not for them.  Because of this causal approach to law by most people in the country there is complete confusion.  Although the situation is improving because of an awakening among some of the people in the judiciary, there is a lot more to be desired.  This paper is an analytical one based on intensive research through secondary sources.  The objectives of this paper are to trace: 1. the origin of the Indian judiciary system; 2. the influence of colonial Britishers; 3. the vision of the constitution makers; 4. the post-independence growth of the Indian judiciary; 5. reasons for the decline of efficacy; 6. the current status of the judiciary; 7. causes for its downfall; and 8. remedies for its correction.

Pratt, Anna


Borderlines and Customary Practices


That there is a clearly delineated geo-political Canadian border that is governed by law is largely taken for granted.  For some, global movement and mobility has entailed the wearing away of national borders. Others focus on the fortification and policing of national borders.  But whether the border is regarded as fortified or fading away, ‘the border’ itself is largely treated as self evident.  This paper aims to unsettle this self evidence.  The border is neither clearly delineated and self-evident nor is it withering away.  Rather, it is intensely governed and continuously reconstituted at a variety of locations through the operations of different authorities, technologies, networks and forms of knowledge.  Not only does this assemblage participate in the ‘making up’ of citizens, populations and national identity by classifying and filtering those seeking entry to Canada but the socio-legal construct of the border and its characteristic ambiguities is itself a productive and enabling governing resource.

Promislow, Janna


Nations, Tribes, and Friends: Recognizing Sovereignty and Political Community Amongst Aboriginal Peoples Trading with the Hudson’s Bay Company in the Eighteenth Century


During the eighteenth century fur trade, Hudson’s Bay Company traders used Aboriginal forms of diplomacy with their Cree, Assiniboine, Ojibway and Chipewyan trading partners to establish and confirm their trading relationships and to encourage good relations with them.  Trading protocols typically included gift exchanges, ceremonial pipe smoking, speech-making, and the presentation of symbolic suits of clothing to Native leaders.  Fur trade historians have remarked on the political character of the trading protocols, which has led to debates about whether Aboriginal traders were primarily motivated by political or commercial considerations to participate in the trade.  As more recent work on the fur trade has recognized, the dichotomized analysis emerging from these debates is too limiting. Moreover, there is much to be learned by shifting the inquiry towards questions of legality, normativity and political community. 


In this paper I will argue that the symbolism embedded in the trading protocols indicates that Hudson’s Bay Company traders recognized Aboriginal governance structures and assertions of jurisdiction and sovereignty, even if they misunderstood them.  Calumets, for example, were described by Hudson’s Bay Company trader Andrew Graham as “the American’s Great Seal,” indicating that Company traders could identify markers of legal and political authority amongst their Aboriginal trading partners.  Moving beyond the trading protocols, I will also consider other instances of negotiation between Aboriginal and European traders, and examine Aboriginal leadership and territoriality in an effort to assess what the Hudson’s Bay Company understood about ideas of sovereignty and political community amongst their trading partners during the Company’s first century in Rupert’s Land.

Pue, W. Wesley


Cultural Histories of Professional Transformation – Structures, Cultures and Empires


This paper presents an overview of cultural histories of legal professions with particular emphasis on the transition of lawyers professionalism in the British Empire in the 20th Century.

Ramshaw, Sara


Empire’s Rhythm: Law-as-(Jazz) Improvisation


This paper contemplates two, seemingly unrelated, aspects of Law’s Empire: (1) the notion that law is constituted in opposition to ‘wildness’ or the ‘state of nature’ from which it supposedly originates; and (2) the dominant view that judges simply ‘discover’ or find law and that ‘inventing’ law is akin to ‘stagecraft or tyranny’ (Dworkin 1991: 5).  What this historical study will reveal, however, through an investigation into the relationship between the New York City (NYC) cabaret laws and the post-WW II jazz scene, is that, in stark contrast to the dominant view, a connection exists between ‘wildness’ and invention (or improvisation) and that law is not opposed to, but is instead configured upon, ‘wild’ and improvised elements.  Through the lens of poststructuralism informed by musicology and race theory, to be explored is the aporetic relationship between law and jazz music, looking specifically at the improvisation or invention that is denied in law and yet exalted in post-WW II jazz.  Law, in other words, as supposedly contained, stable and predictable in nature, tries to deny its ‘wild’ and improvised elements.  However, as Derrida makes evident, law cannot be but improvised (Derrida 2002) or, in Fitzpatrick’s words, ever-responsive to (changing) social conditions (Fitzpatrick 2001).  Conversely, the improvised jazz solo cannot be entirely devoid of law; it must always carry with it some loyalty to the original score in order to be (publicly) recognized as improvisation or invention.  Law is thus revealed as being less stable and predictable than is typically advanced whilst jazz becomes somewhat suspect as a revolutionary music.  Although this is hardly the end of the story and I explore jazz’s resistant and revolutionary qualities in further detail in my other work, it is primarily the paradox or aporia revealed in the relationship between law and jazz improvisation that will be explored in this particular paper.

Reeves, Crystal


Critical Legal Pluralism: A View to Samoa


This paper offers a discussion of how certain truth discourses in legal anthropology and comparative law were/are related to the accumulation and circulation of notions of “customary law,” and how legal subjectivities and identities have been constructed in colonial and postcolonial Samoa, both through techniques of governance and through techniques of the self.

Rigakos, George S.


Risk, Reality, and Criminology


There is very little doubt that the concept of risk is as ubiquitous in modernity as it is conceptually slippery in academic circles.  There has been much adieu about risk particularly in social theory and criminal justice practice.  The ontological question of risk, as I see it, has been alternately attended to or dismissed by a number of analysts working within the wide gamut of what are known as ‘governmentality’ studies and ‘risk society.’  As a technical discourse, criminology lends itself to risk analysis and policy-making.  Indeed, recent attempts by the American Society of Criminology has sought to render critical and positivist forms of criminological knowledge, including more abstract levels of theoretical analysis, into “risk factors” not only to test the empirical veracity of their operationalized suppositions but to inform governmental practice.  Based within this political context, this paper seeks to construct a critical realist position about risk founded on an ontology based on a dyadic relation between social being and the universe of risks.

Rossiter, Katherine R.


An Examination of Expert Testimony on the Battered Woman Syndrome


Battered women who kill their abusers have historically faced difficulties in justifying their actions in court, especially when they rely on self-defence law.  Because of the rigidity of the law, expert testimony on the Battered Women Syndrome (Walker, 1984) is sometimes introduced to substantiate claims of self-defence.  In 1990, the Supreme Court of Canada supported the admissibility of expert testimony on the Battered Woman Syndrome and subsequent acquittal of the accused in the case of R. v. Lavallee.  Jurisdictions around the world, particularly in Australia, have since looked to Canada and the United States when ruling in similar cases (Sheehy, Stubbs, & Tolmie, 1992).


This study examines expert testimony on the Battered Woman Syndrome in a Canadian case of female-perpetrated intimate partner homicide (R. v. Getkate, 1998).  The social constructionist perspective and the associated notion of claims-making guide an analysis of expert testimony on the Battered Woman Syndrome in this trial.  Content analysis of three testimonies given by expert psychiatric witnesses (two for the defence and one for the Crown) reveals the claims made and the rhetoric used to typify the battered woman on trial and provide a framework within which to interpret other evidence presented in court.  The presenter will use this case study to address some of the challenges inherent in the use of expert testimony on the Battered Woman Syndrome in court.

Ruru, Jacinta


Indigenous Peoples’ Rights to Lands in Public Ownership


British colonisers in countries including Canada, Australia and New Zealand first embraced the idea of reserving Crown-owned land from private sale for public use as a means to gain substantial prestige in claiming to have, for example, the ‘most graceful mountain in the world,’ and in order to create a separate identity from the older world of Britain and Europe: the second, third and fourth national parks to be created in the world were created in Australia, Canada and New Zealand.  The land was often considered ‘waste’ land, having value only in its scenic beauty.  The legislation implemented a management regime which mostly ignored Indigenous Peoples’ spiritual, cultural and historical association with these landscapes for hundreds of years.  The legislation endorsed a 'mono-cultural' management style based on the colonisers’ world-view and environmental ethics.  Indigenous Peoples' rights were mostly non-existent in a legal environment which, at that time, endorsed an ideology of Indigenous Peoples as “primitive barbarians.”  This paper explores the impact of this legislation in a current context, considering Indigenous Peoples’ ownership and management rights in national parks.

Rush, Joan


End-Of-Life Decision Making In British Columbia: Why the Current Legislative Scheme Fails to Meet the Future Health Care Planning Needs of British Columbians


An advance directive is an instruction made by a competent person about his or her preferred health care choices, should the person become incapable to make medical decisions in future.  A large majority of Canadians, including most British Columbians, have not written an advance directive although they approve of them.  The two common forms of advance directive are an instructional advance directive, where a person sets out specific instructions for future health care, and a proxy directive, in which the person names a proxy to provide health care instructions in the event of his or her incapability.  There is no B.C. enabling legislation for instructional advance directives.  The B.C. Representation Agreement Act (RAA) only enables use of a proxy directive called a “representation agreement.”  The legal requirements under the RAA for designating a representative (proxy) for health care are complex and costly.

The RAA fails to serve the needs of the majority of British Columbians for future health care planning.  B.C. citizens who are fully capable should have the ability to prepare typical advance directives for health care that are consistent in form, language and simplicity of execution with other Canadian jurisdictions.  The public should be offered advice on writing advance directives and physicians should be educated to follow advance directives.  In addition, Criminal Code  provisions regarding euthanasia and assisted suicide should be amended to reduce public concerns about the legality of advance directives and to eliminate physicians’ fear of liability for ethically following the terms of an advance directive.

Ryder, Bruce


Post-Colonial Judicial Globalization? Canadian/South African Dialogue About Rights


In recent years we have witnessed significant growth in both domestic courts’ reliance on human rights decisions made by courts in other jurisdictions and in comparative constitutional scholarship.  Some scholars have celebrated the emergence of a new kind of dialogue between high courts engaged in the shared enterprise of advancing universal human rights norms.  Yet different courts engage in transnational borrowings of human rights jurisprudence to different degrees and for different purposes.  What relations of power and status might be revealed by the direction and depth of comparative constitutional engagement?  This paper will explore the degree to which Canadian and South African courts rely on each other’s human rights jurisprudence. Canadian/South African constitutional dialogue provides a prominent case study in which the nature of contemporary transjudicialism can be examined.  The movement of legal ideas across borders may no longer be primarily in a single predictable direction, as it was during imperial regimes, but it does not yet amount to a full dialogue between equal partners.

Sarra, Janis


Corporate Governance in South Africa, Comparative Lessons for Corporate Actors in Global Capital Markets


For corporate law scholars, both doctrinal and theoretical research are taken from the starting point of the corporation as a separate legal personality, an entity aimed solely at the generation of wealth through its economic activities.  While viewed as largely engaged in private activity, the corporation, whether closely or widely held, private or an issuing corporation, is the beneficiary of a highly codified regime that enables it to operate.  Some of the debate in corporate law concerns the proper role of the law and the administration of justice with respect to the corporation, and in particular, whether or not it is to be treated more as a private actor or as a legal construct granted certain rights and privileges in return for the socially desirable effects from its activities.


Multinational corporations operate within a regulatory framework that facilitates their wealth generating activities and hence they have civil obligations to the home and host nations in which they operate.  This approach to corporate governance seems particularly relevant for emerging economies such as those in Sub-Saharan Africa, where the risk of corporate malfeasance may be higher given the power imbalance between the host state and the multinational enterprises who engage in productive activity in their countries.  The tension between the need to attract global capital and the need to address pressing social, economic and environmental issues in emerging economies frames the governance debate in a direct and poignant way.  The paper examines the challenges that currently exist and the strategies that could be deployed to enhance corporate governance in South Africa, providing lessons for corporate actors in Canada and internationally from these developments.

Schneiderman, David


“Parents Can Sleep Soundly”: A Media Analysis of The Queen v. John Robin Sharpe


This paper undertakes a quantitative and qualitative analysis of media reporting of the Supreme Court of Canada decision in Sharpe.  As represented in media reports, the case pitted the protection of children against the freedom of expression rights of the creepy accused, John Robin Sharpe.  Though there was a great deal of interest in the case, there was not much interest in what the Court had to say.  Once the Court issued its ruling, salvaging the overbroad law, the media quickly declared vulnerable children the winners.  Lost in translation was the subtle constitutional analysis of the Court and defences, which the Court expanded, and which Sharpe himself later would benefit from.  The Court avoided the torrents of outrage that would have accompanied striking down the law, but without finding the law constitutional invalid.  The often sensationalized nature of the reporting in the case ensured that these legal manouevres largely were lost on citizens at the expense of the short-sighted objective of declaring winners and losers.

Congress and Empire: Taking Investment Rules Global


In “The Postnational Constellation,” Habermas maintains that it is the leading states of the G-7 and OECD -- those countries with deep democratic currents -- that will take the lead in taming global markets.  It is the citizens of democratic states, working with global civil society actors and international organizations, who will provide the impetus for a new politics that matches the strength of markets.  I argue in this paper that national publics within the powerful liberal democracies, such as the United States, cannot be relied upon to develop the requisite cosmopolitan consciousness to reform the rules and structures that make up economic globalization.  Drawing on 2002 congressional debates over the granting of trade promotion authority to President Bush, I argue that an institutionalized global consciousness in the developed world lies a long way off.  Instead, what is emerging is Congress assuming the role of global rule maker.  Congressional initiative resulted in the modification of current U.S. investment treaty practice.  The fear was that treaty language, particularly the prohibition on expropriation and nationalization (the “takings rule”), hampered the potential for self-government within the United States.  The change of policy, however, also reinforced a policy of promoting U.S. constitutional law norms abroad and trumping local rules that regulate markets.  Indeed, in light of these debates, there remains little doubt that it is U.S. local law that is being promoted on the global scene.  In which case, we might have to look elsewhere, other than to the citizens of powerful liberal democratic states, to assume a leadership role in revising the legal rules and structures of economic globalization so as to favour those who benefit least from them.

Schulz, Jennifer L.


Women Mediators and Meaning Making at the Movies


In contrast to the adversarial litigation process, collaborative conflict resolution processes like mediation are rarely depicted on film.  I argue that films about mediators do exist, but that the predominantly female characters in mediation roles are often ‘disguised’ as cooks or chefs.  Indeed, just as conflict resolution professionals are concerned about “getting people to the table”, “expanding the pie,” and encouraging parties “not to bite off more than they can chew,” so too, films featuring women mediator characters seem to revolve around food.  What do these women mediators reveal about conflict resolution?  What is the importance of the food or cooking metaphor?  How are new meanings for mediation being created?  Through the use of films like Chocolat and Fried Green Tomatoes I argue that film’s women mediators subvert conflict resolution theory, and in so doing, reveal important new insights for mediation.

Scott, Dayna Nadine


Risk Discourse as a Technique of Governance


The language of risk has come to dominate social, political and legal discourse.  The implications of this shift towards risk as the central organizing framework for law and governance are still unclear.  But the mechanism is well-described: complex social and political questions with real distributional, cultural and ethical consequences are translated into sterile technical discourses of risk-benefit analysis, which are then reproduced and normalized through adoption by key institutions, government agencies, and non-governmental organizations.  The resulting climate of self-censorship in which actors construct and adjust their claims on the basis of an assumption that the institution of governance will only accept claims couched in the language of risk, in turn bolsters discursive boundaries and further silences all discourse not embedded in a ‘risk frame.’  This paper critically maps the reverberations of a shift towards a risk frame in Canadian law and governance with particular attention to the regulation of biotechnology.

Sealy, David


Notes on African Nova Scotian Reparations: Africville and Governance through Black Pain?


In this paper I address questions of Black diasporic justice as articulated through the problem of Africville. My argument here is that what is emerging with the discourses around Africville and black justice in Nova Scotia is a translation of an ethico- politics of black community belonging that emerges out of the discourses of black diasporic justice and aboriginal justice into a neo-liberal governmentalized discourse of responsiblized at-risk community.  My point here is to explore the way in which knowledges of place nation, and race that emerge out of the discourses of black diasporic justice and aboriginal justice are translated through neo-liberal governmentalized discourses of at risk culturally centred community to represent the injustice of Afrcville as what I want to call the “metaphysical” grounding of black pain in Nova Scotia.  Noteworthy here is the way that knowledges emerging out of the discourses of black diasporic justice and aboriginal justice figure in the present forms of the governance of the black population of Nova Scotia. 

Seuffert, Nan


Immigration, Anxiety and Paradox


Over the past several decades Aotearoa New Zealand has been at the forefront of two global trends.  It has radically restructured the state consistent with neo-liberal economic theory.  It has also rewritten its national identity from monocultural to bicultural in an attempt to move into a postcolonial era recognizing the indigenous Maori peoples within the nation.  During this period the fastest growing groups of immigrants have been ‘Asian’ immigrants, defined to include Vietnamese, Cambodian, Filipino, Other Southeast Asian, Indian, Chinese, Korean, Japanese, Sri Lankan and Other Asian.  This paper uses law and policy texts to argue that Aotearoa New Zealand’s dynamics of biculturalism converge with economic policy to produce this diverse group of ‘Asian’ immigrants simultaneously as both the embodiment of economic globalization and the marker of the nation’s boundary.  As the embodiment of globalization ‘Asian’ immigrants represent anxieties surrounding the economic policies associated with competition, the dismantling of the welfare state, deregulation, and the sale of state assets, all of which contribute to the dispersal of the nation in an increasingly global economy.  Paradoxically, Asian immigrants also represent the boundary of the nation, excluded from the bicultural national identity at the same time as they represent its shoring up in order to maintain it in the face of globalization.

Sheldon, Sally


Fragmenting Fatherhood: The Regulation of Reproductive Technologies


Reproductive technologies offer the potential to break down parenthood into a number of constituent parts.  These disruptive possibilities mean that their regulation holds important potential for study, providing a significant resource that has been little analysed with regard to fatherhood.  This study is an attempt to remedy that lacuna.  In it I bring together consideration of a number of recent legal developments in the UK in order to provide a critical overview of legal understandings of fatherhood in this area.  I reach three general conclusions.  First, while the law regulating reproductive technologies attributes great importance to fatherhood, this is often grounded primarily in deep-rooted beliefs in the symbolic importance of fathers rather than in more practical concerns.  Secondly, the UK Human Fertilisation and Embryology Act 1990 Act contains a strong moral statement of the importance of the nuclear family, reflecting a widespread belief in the importance of fathers.  However, thirdly, I argue the ways in which this status is understood and entrenched are shifting and, specifically, there is an increasing openness to the idea that it can be in the best interests of a child for more than one man to share some claim to recognition as its father.  As such, I argue that the clear preference for the nuclear family woven into the fabric of the 1990 Act is beginning to unravel.

Smandych, Russell


Creating the Exclusionary State: British Colonial Native Policy and Law Administration in the Mid-Nineteenth Century


Regardless of where nineteenth century British colonial criminal law came to be applied to Indigenous peoples, its application had the effect of including them as British subjects who were considered amenable to English law, while at the same time excluding them from any longer being able to settle their disputes in the way they did before the arrival of Europeans.  The primary objective of the current paper is to extend the study of the exclusionary colonial state to investigate more closely the historical forces that influenced the creation of British colonial native policy and law administration in selected mid-nineteenth century settler colonies including Canada, Australia, New Zealand, and the Cape Colony of southern Africa.  Particular attention is given to the interplay of key events and personalities of the 1830s in Britain and the colonies, including the 1837 Report of the Select Committee on Aborigines, the influence of the Aborigines Protection Society, the thinking of Colonial Office officials, and the counter-influences emanating from British settler colonies themselves.

Smart, Carol


The Ethic of Justice Strikes Back: Family Law and the Rise of the New Paternity


In this paper I start by analysing certain significant English Appeal Court and House of Lords decisions on paternity and contact matters in order to understand how the ‘new paternity’ is inscribing itself into the public domain (and imagination) through law and legal measures.  In particular I shall focus on the use of the concept of equality and the (potential) silencing of the ethic of care which, for the sake of argument, I shall depict as being indicative of the claims of fathers’ agendas over those of mothers’.  Fathers are demanding a 50% time share in children after divorce or separation, they are marching in the streets, engaging in so-called ‘funpowder plots’ in the Houses of Parliament, using figure heads such as Bob Geldof to give a celebrity twist to their demands, and persuading a general public that it is ‘right’ for the law to give equality to fathers.  Rights claims are therefore increasingly legitimate once again in the domain of personal relationships. I shall then examine our interview data on fathers and will reflect upon how some fathers are reframing their claims to children.  While some of these claims fit squarely into a classic ‘patriarchal’ mould I shall suggest that we need to be sensitive to the different registers of fathers’ voices. Ultimately I shall argue that it is too simplistic to create a vision of an homogeneous set of demands by fathers, but that while we need to be attentive to the range of claims being made, the discursive eclipse of motherhood remains problematic.

Smith, Adrian


Labour Law’s Colonial Empire


In recent years, North American labour law scholars have proposed the re/formulation of transnational regulatory regimes to mediate the harsh effects of globalized capital.  The transnational turn in labour law scholarship flows from mounting concerns about the impact of globalizing economic and other pressures on both state sovereignty and law-making powers, and national legal regimes.  The considerable interest shown in the transnational approach has been warranted; the idea of sovereignty and domestic lawmaking appear threatened by intensified global production.  But in turning to “the transnational”, exponents of the approach have, comparatively speaking, neglected to inquire into the impact of globalization on individual (non-OECD) nation-states.  The point is not that comparativism guarantees a fundamentally different understanding of globalization than transnationalism offers – although this could in fact be the case.  Rather, the neglect of comparativism reveals a methodological bias. I examine the implications of the bias in the context of regional integration in the Americas – with specific reference to the Commonwealth Caribbean.  With the increasing rate of economic integration in the western hemisphere, that bias appears to enshrine the predominant ‘one size fits all’ reading of economic globalization.  That is, it reinforces what postcolonial theorists have termed a ‘colonization of the mind’.  Thus, the paper employs postcolonial (legal) theory to critique the recent literature on globalization and labour law in North America.

Smith, Lisa


The Trident Three: “No ‘Ordinary’ Peace Protesters…”


In 1999, three women – Ellen Moxley, Ulla Roder, and Angie Zelter (the Trident three) – used an inflatable boat to board a Trident barge stationed on a Scottish loch and dumped all the computer equipment overboard in order to disable it.  They claimed that Britain’s Trident nuclear weapons system was illegal under international law.  This paper will situate the actions of the Trident Three in the context of Quaker spirituality and its influence on their decidedly political actions.  The case is notable because it was one of the first instances where the Scottish High Court considered the legitimacy of a nation-state to deploy nuclear weapons in light of international agreements.  However, it is also notable because it reflects the way in which the law exercises its power to characterize and frame the relevancy of issues and precedent.  Drawing on the work of Mossman and Foucault we will carry out a socio-legal analysis of the Trident Three case and how it reflects the process of legal reasoning which neutralizes the political nature of the court’s decision, and also characterizes the actions of the Trident Three as individually-motivated and unjustifiable acts of civil protest.

Snider, Laureen


Corporate Crime under Neoliberal Regimes


This paper investigates the business-state relationship in Canada by examining how states govern powerful groups.  It traces existent and emerging “responsibilization strategies”, the practices and techniques aimed at regulating, surveilling and disciplining business.


Empirically, this is a study of financial crime in Canada: specifically insider trading, “tipping,” and other types of stock market fraud. Recent initiatives to “crack down on” corporate crime, inspired by Enron and similar high profile debacles in the United States, are examined.  The paper traces the regulation of corporate crime historically, from the establishment of securities commissions provincially after World War II, to the latest initiatives to increase sanctions, criminalize new offences, and centralize stock market regulation.  Specifically, the analysis focuses on new legislation, particularly Bill C-13, and new reform strategies, particularly the “Wise Persons Committee” established on March 4, 2003 to reform securities regulation in Canada.


Theoretically, the research project interrogates claims that governance, its mentalities, techniques and practices, has been universalized, thereby rendering class, race and gender obsolete.  It explores the discourses and knowledges through which the corporate criminal was constituted as the non-culpable, accidental offender by the neo-liberal state throughout the 1990, and the ways in which (re)constitution is now being negotiated.

Stephenson, Margaret


Comparative Theories of Aboriginal Title


This paper will examine Aboriginal/native title in Canada and Australia.  This paper will assess comparative theories of Aboriginal title by comparing Canadian post-Delgamuukw concepts of Aboriginal title with Australian post-Ward concepts of Native title.  In so doing it will trace the history and development of those concepts in both jurisdictions.  The paper will address issues in relation to the content of Aboriginal title, the requirements for proof of title and the circumstances in which extinguishment of that title can occur.


While the concepts of Aboriginal title share a similar jurisprudence in both Canada and Australia current approaches to Aboriginal title in Australia differ significantly from those in Canada.  In 1992 the High Court in Mabo v The State of Queensland (1992) 175 CLR 1 recognised the existence of native title in Australia.  A decade later the High Court’s decision in Ward v Western Australia (2002) 191 ALR 1 has effectively restricted native title in Australia to a traditional and customary title to land.  In Canada key issues regarding Aboriginal title remained unresolved until the 1997 Supreme Court’s decision in Delgamuukw v British Columbia [1997] 3 SCR 1010 where, with certain limitations, a full possessory title was recognised.  This comparative analysis will question why the Australian interpretation of native title is inconsistent with the legal concept of Aboriginal title at common law.

Storrow, Richard


Quests for Conception: Fertility Tourists, Globalisation and the Assisted Human Reproduction Act


Fifteen years after the establishment of the Royal Commission on New Reproductive Technologies, most provisions of the Assisted Human Reproduction Act have now come into force.  In the spirit of “responsible procreation,” the Act contains numerous restrictions and prohibitions on the use of assisted reproduction and, as such, remains a source of heated controversy.  It is already predicted that the Act will inspire certain classes of infertile individuals and couples to resort to private commercial sperm banks, egg donors, sex-selection outfits and other prohibited forms of assisted reproduction by traveling to countries where quality assurance and policing against commodification are less rigorous than in Canada.  This “fertility tourism” already takes place in Europe and results from the interplay between national laws prohibiting “irresponsible” procreation and the policy of free movement of persons believed to promote the economic integration of Europe.  This paper observes, first, that public support for the Assisted Human Reproduction Act relies on the ability of fertility tourism to channel infertile individuals into the international marketplace.  Second, this use of fertility tourism as a safety mechanism against resistance to the national law has undesirable extraterritorial effects, most notably the promotion of the very “socially undesirable” activities the law prohibits at home.  These Lobservations raise the question whether a government that fails to consider and address the influence of fertility tourism on public support for restrictive reproductive laws has succeeded in striking an acceptable balance between the advances of science and human dignity.

Stubbs, Matthew


The Human Rights Committee at the Antipodes: The Impact of Individual Communications in Australia and New Zealand


The primary legal enforcement of international human rights law occurs not in the international sphere, but in the domestic courts of states.  This represents a serious limit on the practical effectiveness of international human rights law.


However, the field of international adjudication and enforcement is not entirely bare.  By virtue of the accession of Australia and New Zealand to the Optional Protocol to the International Covenant on Civil and Political Rights, the Human Rights Committee now has jurisdiction to consider communications by individuals alleging specific violations of their human rights by Australia or New Zealand, to adjudicate on those allegations and to monitor the response of the State concerned.


This paper considers the nature and role of the Human Rights Committee under the Optional Protocol, looking at the strengths and weaknesses of this aspect of the Human Rights Committee’s role, and considering the different categorisations that have been adopted in this respect.  It is suggested that the Human Rights Committee under the Optional Protocol performs a substantially judicial function within the limited jurisdiction granted to it by international law.  The domestic legal consequences of this conclusion are then explored, with emphasis on the impact of the views adopted by the Human Rights Committee.

It is through this analysis that it is considered whether the Human Rights Committee acting under the Optional Protocol performs a useful function in extending the reach of international human rights law into society.

Sundara Rajan, Mira


“The Gift of Himself”: Moral Rights, Copyright, and the Empire of the Self


The proposed paper will examine the theme of “Law’s Empire” through the exploration of the global intellectual property “empire” established by the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs), one of the founding agreements of the World Trade Organization (WTO), adopted in 1994.  In particular, the paper will consider the impact of the global intellectual property regime on Canadian law reform in the area of copyright.


Canadian copyright law is in the midst of a transformation.  The current process of law reform was initiated more than a decade ago, and attempts to respond to fundamental changes in the international system for copyright protection.  In particular, Canadian copyright reform mirrors the process of reform in diverse countries around the world who are seeking to bring their laws into conformity with the international standards set by the TRIPs Agreement.  The significance of Canadian law reform is not, however, limited to the issue of conformity with TRIPs.  Rather, as a result of the global drive towards the rationalization of intellectual property law, the Canadian community of reformers has gained a crucial new opportunity to examine the compatibility of Canadian copyright practices with the profound cultural changes of the “Digital Age.”  Among the areas of copyright that clearly require reassessment in the new cultural and social environment, the important and controversial area of “moral rights” deserves close attention.

The moral right of the author is included in a group of rights traditionally protected under the rubric of copyright law in most legal cultures.  Moral rights represent copyright’s attempt to recognize and support non-commercial, personal, and cultural interests long associated with creative work.  In the new world order defined by the TRIPs Agreement, there is little international clarity about an appropriate role for moral rights.  In Canada, confusion about moral rights has similarly appeared to generate strong competing drives, and has led to a disheartening failure to achieve a coherent policy rationale for the future development of these rights.


This paper considers the current Canadian law of moral rights and examines proposed changes under the Canadian government’s current proposals for copyright reform.  It attempts to situate Canadian law in the appropriate international context by comparing and contrasting the current approach to moral rights in Canada with the treatment of these rights in the legal traditions which most influence the Canadian position: the UK, France, and the United States.  The paper seeks to show that Canada may be in a position to provide leadership on moral rights in the common-law world, and argues that the rationalization of the reform process in this field will contribute greatly to the international stature of these rights.

Sutton, D.G.


Whig-verticality or Partnership between Equals: The Relationship in Law between the Crown and Tangata whenua (Maori People) in New Zealand: A Case Study from Heritage Conservation


As the nature of the relationship between iwi (tribes) and the Crown continues to be contested, heritage evidence is being destroyed at an unprecedented rate as national development proceeds apace.  In this context heritage conservation has become a testbed for the exploration of various models of the relationship.  This paper reports one recent example and shows how key concepts in Law, Maori customary practices in adjudicating disputes and field-evidence based heritage evaluations are interacting at present, and what constitutional effects may be developing from them.  In theoretical terms, this paper draws on Charles Taylor’s concept of “philosophical anthropology,” Sahlins’ notion of cultural logic and Richard Wilson’s charge that Anthropology is embroiled in a state of epistemological hypochondria.  It set a course through and amongst those positions, using them, in effect, to forge suggestions as to how interactions might in future be enhanced.

Tehan, Maureen


Law, Property and Dispossession in the Colonial and Postcolonial City: The Spatial and Legal Landscapes of Indigenous/Settler Relations in Darwin and Vancouver


In Unsettling the City (2004: 110), Blomley suggests that the story of the colonial city is one of ‘dispossession and spatialization predicated on the powerful combination of surveying, land acquisition and aboriginal expulsion and geographic containment.’  He further suggests that ‘indigenous people continue to enact their own claims to urban places in part through other mappings and stories designed to challenge both dispossession and displacement (Blomley 127).  This contestation over legal and geographic spaces is the starting point of this paper. Using case studies of the Larrakia in Darwin and the Tsawwassen in Greater Vancouver, the paper examines Blomley’s twin notions of dispossession and displacement and their contestation.  In particular the paper interrogates the role of law both ‘as an instrument of colonial domination’ (Blomley 110) and as an instrument for prising open the slivers of space within the colonial city and argues that it is these spaces that ultimately permit the reclamation of land within the postcolonial city and a re-inscription of indigenous spaces and stories on the landscape.

Tesluk, Jordan


Farms Without Fences: Explaining Failures in the Regulation of Agricultural Waste


Deregulation is an approach that emphasizes performance requirements over traditional process-oriented methods of command and control.  However, the literature suggests that effective enforcement is still necessary, and there is an intuitive demand for ensuring the good behaviour of self-interested actors in environments where compliance comes at a cost.  This is especially important in the case of industries where failure to abide by codes of practice can pose a serious threat to human life.  Mismanagement of agricultural waste poses not only long-term threats to the health of the environment, but also immediate dangers to human populations as demonstrated in the Walkerton Ontario incident where at least 7 deaths occurred due to agricultural E. coli contamination.  Intensification of livestock operations, increases in population, and widespread (and repeated) failures in compliance all indicate the potential for similar incidents in British Columbia.  Concern over this problem has surfaced in recurring front-page news stories over the last several years, warning of the danger associated with a growing industry and ongoing non-compliance.  However, absence of special regulations for factory farms and cutbacks to enforcement capacity within local agencies appear to signify a reluctance by the state to treat such problems as seriously as other unlawful behaviours.  Explanations for this situation range from instrumental theories linking government policies with business interests, to cultural approaches that identify failures in commonly reproduced understandings of crime and deviance.  However, both perspectives possess flaws that suggest more satisfactory explanations require a multi-faceted approach.

Thobani, Sunera


Imperial Longings, Feminist Responses


As in the United States and Europe, a public anti-Islamic sentiment erupted in Canada after the 9/11 attacks.  Muslims (and those who ‘look’ like Muslims) were viewed with suspicion and hostility, and Muslim organizations (as well as those of non-Muslim people of colour) reported increased attacks on their communities.  Popularly defining these attacks as a ‘backlash’, the media became a critical site for the articulation of a ‘security-conscious’ anti-Islamic sentiment, severely trying Canada’s image as committed to the principles of multiculturalism and diversity.


Examining print media reporting of the 9/11 attacks and the ensuing ‘war on terrorism’, this paper argues that the concept of ‘backlash’ cannot adequately explain the impact of 9/11 on the Canadian nation-state.  As the state swiftly enacted anti-terrorism measures targeting Muslims, and ‘ordinary’ Canadians participated in the closing down of public spaces for Muslims, the Canadian nation-state was being (re)constituted as part of the ‘west’, and hence as imperiled by the ‘non-western’ Muslim Other.  The media were pivotal in the deployment of the figure of the Muslim as the greatest threat to the security of the nation and its allies.  The paper also traces the deeply gendered tropes of a besieged ‘west’ and a fanatical hate-filled ‘non-western’ enemy.  Muslim men have been constituted as potential terrorists, Muslim women as their hapless victims and unwitting accomplices, in need of rescue by a ‘west’ committed to gender equality.  The paper ends with a brief discussion of feminist responses to this recasting of Canadian nationhood and its Other.

Thomas-Hawthorne, Lulu


Centre-Periphery Model Explains South African Law of Contract


The SA legal system remains a transplant from foreign laws.  The British modified Dutch pre-codification law after the Napoleonic wars.  During the colonial period the indigenous law was marginalized a trend which continued during the Apartheid era.  The new SA legal system continues to import from the West as it adheres to Western values.  The Constitution and the legislature show awareness of the historical fetters and social reality, but legal practice, legal scholarship and the higher courts remain reluctant to recognise the wrongs of the past, which attitude justifies business as usual and denies the need for remedial action.


This paper illustrates the above by way of the role of good faith within the law of contract.  Good faith disappeared from SA law during the 19th century as the world of business and trade was dominated by the English.  This situation persisted during the 20th century and freedom of contract remains the highest good in a society where the majority is marginalized into indigence and illiteracy.


The new order’s constitutional model emphasises human rights and views these rights as a catalyst for social and economic development.  The special socio-economic and cultural situations in the country make an own development imperative.  However, the re-admission to the world community and its role as the economic powerhouse of Sub-Saharan Africa, place serious limitations on a legal system in its quest for solutions in the present world of globalisation.


It is submitted that a transplant of the concept of good faith as developed in the EU may serve SA socio-economic needs by protecting the weak without abandoning the traditional rule of law.

Thompson, Sara K.


Reasonable Suspicion or Discriminatory Decision Making: Legal Discourses and Racial Profiling at the Canadian Border

Drawing on an analysis of legal cases pertaining to racial profiling at the Canadian border, this paper will examine the ways in which discussions of race are supplanted in the courts by the considerations of discretion, expertise and reasonableness.  I will also consider the enabling role of law in relation to the practice of racial profiling at the border – that is, the ways in which the absence of discussions of race actually sets out ways in which racial profiling can be carried out legally.

Thornhill, Esmeralda M.A.


 SEQ CHAPTER \h \r 1How Complicit? Law as Valet Masking ‘Old Empire’ in New Canadian Trappings


 SEQ CHAPTER \h \r 1The massive on-going project of colonial Empire-building is alive and well in Canada.  Like a chief on-site engineer, Canadian Law – both written and unwritten – continues to monitor and maintain the foundation of the old, now tottering Establishment, at the same time that it regulates structural modifications to shore up Old Empire’s standards.  The ensuing effect is a pernicious, systemic inequality that runs rife throughout Canadian society afflicting particularly racialized sectors of the population.

It is time for legal scholarship to critically examine and assess this unexplored and problematic part of Canada’s legal history so as to better ensure that future well-intended legislation does indeed guarantee true Equality for All.

Valverde, Mariana


The Colonial Travels of ‘Peace, Order, and Good Government’: From the BNA Act to the 2001 Diego Garcia Islanders Case


The paper begins by showing that, contrary to the belief that the BNA phrase ‘peace, order, and good government’ expresses in law some kind of essential Canadian values, the phrase is a colonial legal technology with an interesting transnational history.  Some high spots in that history are highlighted, culminating in the efforts made at the turn of the twenty-first century by the inhabitants of the Chagos archipelago to obtain redress for having been forced, en masse, into exile, by the British government when, in the 1960s, the UK wanted to lease the island of Diego Garcia (the main one in Chagos) to the US government for a military base.  The islanders’ case was heard by a British court of Queen’s Bench in 2001, and that court issued a decision that sheds a rather more authoritarian light on ‘peace, order, and good government.’


The fact that US airplanes bombing Iraq today are taking off from an island whose inhabitants were forcibly removed by the use of various coercive colonial techniques, including invoking the ‘peace, order, and good government’ clause of the relevant Chagos colonial law, highlights the need to explore the social-legal links between Canadian law and colonial and imperial legal practices elsewhere in the world today.  In turn, this could lead future researchers to re-interpret Canadian constitutional legal history from the perspective of postcolonial studies.

Walkem, Ardith


Little Weight or as Heavy as Eagle Down? Applications of a Methodology of Suspicion to Indigenous Oral Traditions


Through an examination of Canadian court decisions which have considered Indigenous oral traditions, it is suggested that a subtle racism continues to permeate legal considerations of Indigenous oral traditions through a “methodology of suspicion” that courts employ in their consideration and interpretation of oral traditions.


Key elements of the methodology of suspicion identified include:  (1) Dismissing the evidence because of a lack of “specificity,” (2) examining the genealogy of the evidence presented (e.g., where the people learned the information from, and where they learned it from, and so on in an attempt to reach back to the period in time required of the legal tests the SCC has set), (3) Suggesting that Indigenous oral traditions are subject to a self-serving bias, (4) Weighing oral traditions as less accurate or reliable than more traditional forms of evidence such as written records or expert testimony, (5) Comparing the evidence presented in any given case with the categories of evidence presented in other SCC cases, and (6) Reading down or otherwise restricting consideration of oral tradition evidence in an effort to avoid “special treatment” (or what they fear as a form of reverse racism) in favour of Indigenous litigants.

This devaluation is driven by the methodology of suspicion which is historically based, and therefore does not allow room for the recognition of Indigenous legal orders.

Wangmann, Jane

WHERE THE BUCK STOPS: The Australian High Court on vicarious liability & institutional child sexual assault
In 2003 the High Court of Australia was asked to determine the most appropriate method of determining the liability of an educational authority, where there was no fault on the part of that authority, for sexual assaults perpetrated by teachers against children.  The High Court considered two possibilities: (1) breach of the non-delegable duty of care; and (2) vicarious liability. Ultimately a majority of the court decided that vicarious liability was the most appropriate method. While it seems positive that some form of liability was recognised as an appropriate way in which to consider responsibility for harms of this kind - when the content of the judgments is examined we see in fact little scope for claims of this kind to be successful in Australia.  This paper will examine some of the difficulties I have with how some of the judges of the High Court conceptualise, or fail to conceptualise, institutional child sexual assault.  For example, some of the judges at various times seem unduly focused on intimacy and residential care, fail to appreciate the misuse of power that is involved in child abuse, fail to see the abuse from the child’s point of view, and concentrate on the abhorrent nature of the teacher’s acts.  The paper will also discuss some of the differences between considering child sexual assault under vicarious liability rather than breach of the non-delegable duty of care education authorities owe to pupils in their care – where the latter arguably possesses a number of advantages. The approach of the High Court stands in contrast to earlier decisions by the Supreme Court of Canada and the House of Lords in which more nuanced decisions regarding institutional child sexual assault and vicarious liability were made.
Warren, James H.


Codifying Respectability: Rape in T.B. Macaulay’s 1837 Draft Penal Code for India


Thomas Macaulay’s 1837 draft penal code for India embodied certain British legal and cultural notions.  Broadly, it was influenced in philosophy by Utilitarianism, and in definition and opinion by English common law.  Specifically, in its sections on rape it was culturally informed by the gendered prescripts of an emerging ideology of separate spheres and a philosophy of sexual restraint or ‘anti-sensualism’ rooted in evangelical moral prescripts about bourgeois respectability.  While this philosophy did not repress sexuality, it did subdue and manage it through ‘healthy’ outlets for sexual activity, primarily within marriage.


This paper will examine the relationship between the draft code’s definition of rape and ‘anti-sensualism’ by situating the code historically vis-à-vis Macaulay’s own notions about proper feminine behavior and sexual restraint.  These notions came into sharp relief precisely as he set to depart for India with his sister Hannah in tow.  Her behavior in India was a pressing concern for Macaulay; he offered advice freely and purchased for Hannah a number of prescriptive texts on which she was to model her behavior.  Macaulay’s correspondence with his sister along with these prescriptive texts form the basis for this cultural reading of an early attempt to establish a juridical basis for empire.

Watts, Laura


Our Necessity Hath No Law, Our Law Hath No Necessity: “Aging with Challenges” in Modern Canadian Society


As Canadian society rapidly ages, normative understandings of what it means “to age” will be under sharp review.  This paper proposes to construct and define the concept of “Aging with Challenges” in modern Canadian culture.  It will examine questions of substantive vs formal equality in existing laws, legal and procedural barriers to aging with integrity and “dual-discrimination” in aging.


The paper will challenge the notion that “all old people are the same” and will seek to understand what it means to age with disability, physical or mental challenge, specific health concerns and cultural norms.

It will be proposed that many of the existing federal and B.C. laws, with purview over persons aging with challenges, create barriers and hide “problems.”  Conversely, wide gaps in policy and law exist for those aging outside socially constructed notions of “aging normally” which might benefit from new policy or legislation.

Weisman, Richard and Augustine Park 

Showing Remorse at the TRC: Anatomy of a Flawed Moral Performance


Despite explicit declarations by the architects of the Truth and Reconciliation Commission in South Africa that expressions of remorse would not constitute a requirement for amnesty(indeed, almost enjoining those who came forward not to express remorse) a review of the transcripts of hearings from 1996-2000 show numerous occasions in which the persons who appeared before the tribunal gave statements to those assembled or directly to their victims in which they claimed remorse for their actions.  This paper analyzes these expressions of remorse in terms of how they were communicated,  differences between those expressions offered by members of the ANC or other oppositional groups and those offered by persons who worked for the Government, and similarities and differences between these expressions and those described in the literature on restorative justice and alternative dispute resolution.  The paper concludes with a discussion of how the juridical framework for seeking amnesty may have undermined efforts at reconciliation because of constraints on how remorse could be expressed.

West-Newman, Catherine Lane


A Place of Emotions: Land, Sea, and Law in the Ownership of New Zealand’s Foreshore and Seabed


The question of ownership of the seabed and foreshore has been brought into sharp focus by a Court of Appeal judgment and Government response to that decision.  Landscape and space hold particular significance in local conceptions of both national identity and of ethnic cultural variation.  Divisions between Maori and Pakeha on this matter generate a range of emotional engagement that produces and frames various forms of political action.  While the legal issues that have so far dominated discussion are clearly significant I seek to bring a wider perspective to academic and popular understanding of what is at stake here.


The paper combines theory from the sociology of emotions with the rich cultural studies literature on beaches to engage with the role of cultural difference in the ways in which Maori and Pakeha have framed and voiced their positions. In the settler cultures of Australia and New Zealand beaches are routinely constructed as locations for escape and leisure, beyond social regulation, and by extension beyond politics.  But, as recent events have demonstrated, for Maori it is quite different.  Legal changes have compelled New Zealanders to contemplate a conjunction of the political and apolitical dimensions of foreshores and seabeds.

White, Rob


Stifling Environmental Dissent: From SLAPPS to GUNNS


The paper discusses the use of civil litigation by companies against social activists as a means to stifle full public participation around environmental issues.  Drawing upon recent Australian examples, the paper demonstrates how the targeting of such legal action simultaneously defines the ‘successful’ corporate enemy in the same moment that it constitutes an attack on democratic debate.  Read in a certain way, therefore, such writs provide interesting indicators of ‘good practice’ in activist movements – insofar as they publicly identify those parties that are most threatening to (and thus successful in challenging) corporate interests.  The discussion thus provides insight into what could be seen as effective types of social movement work, while not precluding the need for vigorous defence of those engaged in such activities.

Wickham, Gary


Three Different Meanings of ‘Society’ and Socio-Legal Studies


From the history of western thinking about ‘society,’ particularly in the period after 1500 – the modern era – the paper draws three broad meanings of ‘society’ (or ‘social’ or ‘socio’): i) the direct, ‘everyday’ meaning – ‘fact or condition of humans connected to one another’; ii) the political meaning, developed especially by Hobbes and Pufendorf but many others besides, whereby society is that space that is actually created by being ruled over by the sovereign – whether individual or collective – from the productive tension between law and politics, as they constitute the modern state (a meaning that does have a moral dimension, but always restricts morality within the confines of sovereignty, not allowing access to a morality supposedly above the sovereign, as the supposed basis of sovereign rule);  iii) society as ‘higher plane,’ whereby it must be understood to be the stage on which humans not only come together, but engage in their politicking, their law-making and their law-enforcing, as well as their economic and other activities.  In line with this, society is definitely distinct from and above the modern state under the rule of law.  It is also a stalking horse for, even substitute for, the sort of higher-than-politics morality mentioned above, whether in the form of a directly religious morality, or a secular version of same (one most fully developed, perhaps, by Durkheim).


In offering some comments about how socio-legal studies can be portrayed in terms of each of these meanings, the paper offers a tentative argument towards the joint propositions that most modern social thinking, especially most sociology, but also much socio-legal studies, refuses to be restricted to the first sense, that most social thinking barely recognises the importance of the second sense (or ignores it), and that most social thinking allows the third sense to completely dominate, far too often wallowing in the opportunity for ‘critique’ that it provides.

Williams, David V.


When Parliamentary Supremacy and the Rule of Law Collide: Land Titles Protection Act 1902 and Foreshore and Seabed Act 2004


New Zealand governments, past and present, prefer to deal with the customary entitlements of the Maori indigenous people as non-justiciable matters to be defined by the executive and legislature.  Maori litigants have not infrequently won victories on procedural questions in the ordinary courts only to see due process expectations over-ruled by an Act of Parliament.  Two case studies are the Land Titles Protection Act 1902 and the Foreshore and Seabed Act 2004.  The 1902 Act, in order to protect land titles in the Colony from ‘frivolous’ attacks, over-ruled a Privy Council decision [Nireaha Tamaki v Baker] that the courts had jurisdiction to inquire whether all customary rights had been extinguished by Crown grants and whether land had been duly ceded to the Crown by Maori.  The 2004 Act, in order to ensure ‘certainty’ in the administration of the foreshore and seabed, over-ruled a Court of Appeal decision [Attorney-General v Ngati Apa] that the courts had jurisdiction to inquire into the scope of customary rights over foreshore and seabed lands and imposed a new statutory regime of regulation.

Wishart, David


Oppression by Agreement (with Special Reference to Agreements with Indigenous Peoples)


Agreement is commonly deployed as a technique of governing future relations between groups.  It is increasingly used in relations between indigenous peoples and settler societies.  This paper questions whether agreement is value free and discusses the processes by which agreeing may change societies.  It begins with a substantial look at agreements with indigenous peoples in Canada, New Zealand and Australia and moves to the theoretical literature on agreeing, especially the political and economic resonance of agreement.  The paper concludes that agreeing does change societies by constructing the group as a party, the subject matter as able to be agreed over and agreement as a viable decision-making tool in the subject field of decisions.  It questions the relationship of agreements with the legal and constitutional myths of the dominating society.  However it concludes that agreement may well be the least worse governing technique and that its harms are best mitigated by knowing what agreements do.

Wood, Stepan


ISO’s Empire: Governing Corporate Social Responsibility in a Post-Regulatory Era


This paper reports on ongoing research into the role of the International Organization for Standardization (ISO) in governing corporate social responsibility.  ISO is the premier source of technical standards for global business, publishing standards for everything from photographic film speeds to screw thread dimensions.  In recent years it has departed from narrow technical standards to develop generic standards for organizational management.  Its “management systems” standards have been very influential in global industry and have attracted increasing attention from governments and NGOs for their potential impacts on international trade, environmental quality and public policy.  ISO has also attracted increasing attention mainly because of problems with transparency, accountability, domination by big business and marginalization of other actors. Building on the success of its quality and environmental management standards, ISO is now beginning to develop general standards for corporate social responsibility (CSR).

This paper examines critically ISO’s move into the CSR field.  It asks how global business can be governed in an era when economic globalization, social inequity and environmental degradation are widely thought to exceed the capacities of conventional governmental institutions to regulate them.  It investigates ISO as an emerging arena for global business regulation.  It examines a range of relevant actors’ experiences with and expectations of ISO in this field, exploring who gains and who loses by the increasing influence of ISO standards.  It also examines the ways in which certain prevalent mentalities and certain technologies for governing business, including standardization and management systems themselves, operate to structure the possibilities for action in this area.  In doing so it seeks to contribute to ongoing debates about environmental protection, the social responsibility of business, the alleged limits of law and the state, the prospects for governance “beyond the state” and the complex hybridization of “public” and “private” authority in contemporary governance.

Woolley, Alice


Evaluating Value: A Historical Case Study of the Capacity of Alternative Billing Methods to Reform Unethical Hourly Billing


Unethical hourly billing is a problem for the legal profession’s ethical integrity and reputation.  A common response to unethical hourly billing has been to advocate for the adoption of alternate billing methods, and in particular for billing on the basis of value provided rather than time worked (“value billing”).  This paper focuses on the history of billing in Canada, where until forty years ago the profession largely relied on value and tariff billing, to consider the likely effectiveness of alternate billing methods as a cure for unethical hourly billing.  The paper argues that the history of billing in Canada suggests that a return to traditional billing methods is unlikely to be an effective solution to unethical hourly billing.  The traditional billing methods created significant problems for lawyers and clients alike, and are intrinsically linked to a model of “professionalism” which has no continuing cultural resonance for either the profession or North American society more generally.  Having so argued, however, the paper suggests that the very real virtues of historical billing methods do provide insights into how unethical hourly billing can and should be addressed by the profession.

Wright, Jane

Institutional Wrongdoing - Why Cause of Action Matters – an English Perspective

This paper will address two issues: (i) First, the response of English jurisprudence to claims by those who have been harmed while in the care of the state, in particular the apparently arbitrary outcomes that have resulted from the application of different causes of action, with differing limitation periods. Limitation may be a serious obstacle to securing redress in English law and, given the nature of the harm and the process by which a claimant may come to recognise that injury has occurred, it is particularly important that the law of limitation is sensitive to the nature of the wrong and concomitant harm. It will be argued that not only may the underdeveloped notion of ‘systemic’ negligence be key to securing accountability, given the current limitation problems faced by claimants, but such a form of liability may best give expression to society’s view of the nature of the harm that has occurred. 

(ii) Secondly, there is another dimension to the notion of “institutional” wrongdoing and this relates to the fact that there have been a number of infamous cases in the United Kingdom where parents have been wrongly accused and convicted of harming their children on the basis of unreliable medical and statistical evidence. The advancement of new and relatively untested theories by members of the medical profession that ultimately cause harm may be seen as a form of “institutional” wrongdoing. Increased awareness of abuse and the need to protect children has led some medical professionals to ‘rush to judgment’ that a child has been abused, when in fact there is an innocent explanation for a child’s symptoms. An important issue on which judgment is currently awaited from the House of Lords (JD v. East Berkshire is whether a parent who is erroneously (and allegedly negligently) suspected of abuse of his/her child should be able to bring an action against doctors who have allegedly “misdiagnosed” abuse. The balance of authority in the common law world would deny such a claim on the basis that there is an inherent potential conflict between parent and child that militates strongly against recognition of a duty of care to a parent. This paper will seek to explore how an appropriate balance between parent and child may be achieved in this difficult and sensitive area. Arguably, this is an area where the application of unproven theories by professionals may be seen as an example of ‘systemic’ negligence.

Wright, Nancy E. 


‘Local Policy’ and Legal Decisions on Dower in Colonial New South Wales


This paper examines decisions about dower made in the Supreme Court of New South Wales until 1838.  Prior to that date, judges in the Supreme Court of New South Wales argued that questions to be decided in relation to dower were ‘peculiar to the Colony’ and for that reason they were unable to find relevant legal ‘precedents out of this Colony’.  Consequently, judges sitting in equity in the colony used judicial discretion to accommodate dower to colonial circumstances in order to acknowledge the property rights of widows who were convicts or whose husbands were bigamists.  This paper will argue that the equitable decisions made in cases concerning dower are analogous to the ‘local policies’ guiding judicial decisions that, Bruce Kercher has explained, enabled male convicts to hold property although according to the rules of the law of attaint convicted felons could not hold property, sue in courts or give evidence.  ‘Local policy’ in regard to dower, however, was challenged by a colonial statute adopting imperial legislation in regard to dower in 1836.

Yarrow, David


Rule of Law or Law of Rules in British Imperial History: Considering British Lawlessness


Many recent scholars of British Imperial history have weighed imperialism in the balance and, while not denying often adverse effects upon Indigenous populations, have concluded that a positive contribution of Empire was the delivery of the rule of law to colonized peoples.  Needless to say, this conclusion depends upon the meaning of the rule of law in a colonial context.


While avoiding the danger of caricature, this paper will examine the numerous definitions of the rule of law and then consider their application in the colonial context.  Three examples will show that any claim about the rule of law in British colonies can only be consistent with an extremely thin version of the rule of law.  The role of act of state doctrine in colonies that were not part of the dominions of the Crown, a first example, shows that the rule of law was qualified by substantial limits upon the justiciable subject matter in such colonies.  Secondly, British belief about the absence (or inapplicability) of Indigenous law in many colonies meant that English law was applied to the exclusion of Indigenous law without the consent of Indigenous peoples.  Finally, in many colonies the common law itself was an attenuated and reified form to exclude the degree of pluralism offered even in England for loca legal forms.  In this paper, I will argue that the rule of law in the settler colonies was a public good primarily reserved for colonists and was denied to Indigenous people.

Yu, Xiao Jason

Standardizing Ethnicity in Law’s Empire: The Social-Legal Construction of Ethnic Identities in China

This paper is an attempt to explore the way in which ethnic minorities in China become what Dworkin (1986) calls “subjects of law’s empire, liegemen to its methods and ideals.”  The paper focuses on contradictory principles and effects of the minzu shibie (ethnic identification) project (1950-), which was launched and carried out by the PRC government as foundational work for implementing the legal system of ethnic regional autonomy under its jurisdiction.  As expounded in the paper, the minzu shibie is a social-legal project that allows the Chinese state to investigate and classify ethnic groups within its territory, based on a set of “methods and ideals” that serve as both instrumental and communicative reasons.  The minzu shibie project has been a process through which state-sanctioned ethnic identities were successfully promoted and established.  Consequently, perceptions of ethnicity in Chinese discursive schemas and ethnic institutions in Chinese social-legal reality have been effectively standardized.  However, both the defining principles and the effects have been contradictory.  Some of the ontological principles for ethnic classification intended to be “scientific” or instrumental reasons turn out to be much communicative, being applied subjectively and opening significant room for negotiation between law’s empire and its subjects.  While law’s empire standardizes ethnicity and turns ethnic peoples into its subversive subjects, human agency among these peoples has driven them to tactically employ the legal process and instruments as rhetorical vehicles to maneuver for their own ends.  Moreover, there has been notable resistance to such standardization.

Zeng, Hang


Antidumping and the Competition Issue: The Case of China


The most significant transformations of Chinese law and society during the past two decades have resulted from China’s efforts to become more fully integrated into the global economy.  A post-Mao Chinese legal system has started to work, although a ‘law’s empire’ is still far away from being established in the nation.  One significant emerging legal issue of China over recent years is antidumping, which shares an uneasy relationship with competition policies and practice.  Antidumping is allegedly aimed at protecting fair competition in the domestic market.  But the fact that it is a trade remedy for domestic industries injured by imports makes this claim doubtful.  Competition policy will be introduced to compare with the antidumping system in this regard.  In fact antidumping and competition policy pursue different objectives and apply different measures that may eventually lead to conflicting situations.  In the case of China, on one hand, some overseas antidumping charges against China show clues of some complainant companies trying to eliminate competition from Chinese exports.  So what is the solution for China?  On the other hand, antidumping cases brought within the boundaries of China also show the anti-competition intention of some complainants, though the matter has not yet raised enough attention in the country.  So how will China harmonize the two – antidumping system and the promotion of competition?  The fact that China has yet to establish an antitrust system leaves the competition issue ambiguous.  There will be recommendations in the paper to Chinese legislators, government, and competitors in dealing with the problem.
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CO-EDITORS’ COLUMN
This bulletin arrives in the midst of final preparations for our conference at Harrison Springs in less than one month. We include a detailed schedule of the sessions through to May 1- our indefatigable organizers are working even now to compile the corrections, revisions, and withdrawals received since that date. So please treat the conference agenda below as subject to further changes. We extend our deep gratitude to the co-conveners – Hugo Cyr, Fiona Kelly, Robert Menzies, and Wes Pue for meeting the extraordinary challenges-financial, logistical, and conceptual- of holding our meeting in a separate venue. Nearly three hundred papers will be presented at the conference reflecting the breadth of interdisciplinary studies in law as well as the growth of scholarship in this area both nationally and internationally. As well, the organizers have planned numerous events that give delegates an opportunity to better appreciate the beauty and history of the setting for our conference.  

In addition, this bulletin contains the President’s Report, a report from the Graduate Student Caucus,  the report from the Canadian Journal of Law and Society, a call for papers at a conference on Critical Race Theory and Human Rights to be held at the University of Ontario Institute for Technology and several announcements about upcoming events, appointments,  and recent publications. We look forward to seeing our colleagues at Harrison Hot Springs between June 25 and June 30, 2005. 

Our thanks to Dominique Nanoff for her translation services.  

Richard Weisman and Lesley Jacobs rweisman@yorku.ca and Jacobs@yorku.ca 

AVANT-PROPOS DES CO-RÉDACTEURS 

Ce numéro de notre Bulletin vous est adressé alors que nous en sommes aux derniers préparatifs de la Conférence qui va se tenir dans un mois à peine aux Harrison Springs. Il vous fournira le programme détaillé des activités telles qu’elles s’annonçaient en date du 1er mai dernier – nos organisateurs infatigables continuent d’incorporer les dernières corrections, révisions, annulations et mises à jour éventuelles qui leur ont été transmises depuis cette date. Le programme ci-joint est donc sujet à d’éventuelles modifications.  Nous voulons exprimer toute notre gratitude à Hugo Cyr, Fiona Kelly, Robert Menzies, et Wes Pue, nos organisateurs dévoués qui ont dû relever d’incroyables défis – aussi bien d’ordre financier que logistique ou conceptuel – afin de mettre cette Conférence sur pied isolément. Les quelque trois cent communications qui y seront présentées témoignent de l’étendue des études interdisciplinaires en droit ainsi que de l’accroissement des bourses d’études dans ce domaine tant à l’échelle nationale qu’internationale. Les organisateurs ont également planifié toute une série d’activités qui donneront aux participants l’occasion de mieux apprécier l’histoire et la beauté du site choisi pour la Conférence. 

Vous pourrez par ailleurs lire dans ce Bulletin un rapport du président, un message du caucus des étudiants de 2e et 3e cycles, un compte rendu de la Revue canadienne de droit et société, une demande de communications en vue d’une conférence sur la théorie critique des races et les droits de la personne qui doit avoir lieu à l’Institut universitaire de technologie de l'Ontario, et diverses annonces d’activités prochaines, de nominations et de publications récentes.

Au plaisir de retrouver nos collègues aux Harrison Hot Springs du 25 au 30 juin 2005. 

Richard Weisman and Lesley Jacobs rweisman@yorku.ca and Jacobs@yorku.ca 

LETTER FROM THE PRESIDENT

The annual meeting is fast approaching.  More than 250 individuals have already registered for “Law’s Empire”, which will be held at Harrison Hot Springs BC, June 25-30. The organizers, Wes Pue, Bob Menzies,  Fiona Kelly, and Hugo Cyr, have worked out an impressive schedule of scholarly and recreational events. 

The ACDS/CLSA has recently established a book prize. The prize will be awarded annually to the author/s of the book published in English which best represents the spirit of Canadian law and society enquiry. Works published by a Canadian publisher and that attain excellence and originality in conceptualization, empirical exploration, and execution in any field of socio-legal enquiry are eligible for consideration. Reprints, revised books, edited collections and books consisting primarily of previously published essays are not eligible. Multi-authored books are eligible, provided they are written as a single work. The inaugural  prize, for books published during 2004, will be awarded at the annual meeting in June. In subsequent years the prize will be awarded annually to a book published in the previous calendar year.  Publishers may submit up to two books for consideration by an adjudication panel consisting of three persons appointed annually by the President of the Canadian Law and Society Association. Books should normally be submitted to the ACDS/CLSA President before 1 February in the year in which the prize is to be awarded.

I hope to see many of you in Harrison Hot Springs, at what will be my last annual meeting as President. As my two year term comes to an end, I am looking forward to taking on the more onerous role of Past President. 

Richard Moon

RAPPORT DU PRÉSIDENT

La Conférence annuelle de l’Association canadienne de droit et société (ACDS) s’en vient rapidement. Plus de 250 personnes sont déjà inscrites à cette Conférence sur « l’empire du droit », qui se déroulera aux Harrison Hot Springs en Colombie-Britannique du 25 au 30 juin 2005.  Les organisateurs – Wes Pue, Bob Menzies, Fiona Kelly, et Hugo Cyr, ont concocté un programme vraiment copieux d’activités axées sur la recherche ou récréatives. 

L’ACDS a récemment institué un prix du livre qui sera décerné chaque année à l’auteur ou aux auteurs du livre – publié en anglais – qui représente le mieux l’esprit des études sociojuridiques canadiennes. Pour être présélectionnés, les livres proposés devront avoir été publiés par une maison d’édition canadienne, faire preuve d’excellence et d’originalité en matière de conceptualisation, d’exploration de données empiriques et d’exécution, et porter sur un domaine sociojuridique. Les ouvrages réimprimés, révisés, les collections remaniées et les livres présentant surtout des travaux déjà publiés ne seront pas retenus.  Les ouvrages à auteurs multiples pourront être sélectionnés, à condition d’avoir été publiés en tant qu’ouvrage collectif.  Comme il s’agit cette année d’une remise de prix inaugurale, celle-ci aura lieu en juin durant la Conférence; la  sélection portera sur un ouvrage publié en 2004. Par la suite, le prix sera décerné chaque année pour couronner un ouvrage publié l’année précédente. Les éditeurs pourront proposer deux ouvrages au plus à l’examen du panel d’arbitrage qui se composera de trois membres, nommés chaque année par le président de l’ACDS. Les livres proposés devront être soumis au président avant le 1er février de l’année où le prix sera décerné.  

J’espère vous voir très nombreux aux Harrison Hot Springs, qui sera pour moi le lieu de ma dernière rencontre annuelle à titre de président. Mon mandat de deux ans va en effet prendre fin et j’ai hâte d’assumer la responsabilité – ô combien plus lourde – d’ancien président. 

Richard Moon

Graduate Student Caucus Update


As the Law's Empire conference fast approaches the CLSA Graduate Student Caucus, under the guidance of graduate student representatives Fiona Kelly and Sheri Fabian, is gearing up for its annual meeting. The graduate students attending the CLSA conference increase in number and diversity every year and this year is no exception. There will be approximately forty graduate student presenters at Harrison Hot Springs, hailing from countries as diverse as Russia, Australia, Singapore, and the United States, and from disciplines ranging from History, to Sociology, toLaw.  

Traditionally, the Graduate Student Caucus meeting has involved invited scholars speaking about law and society scholarship and the job application process. While these sessions have been extremely valuable over the years we have decided to do something a bit different this year. Following on from discussions at the Mid-Winter Board Meeting we felt that it might be good for graduate students to come together to talk about their role in the CLSA and how they might be involved in shaping the Association's future. The CLSA is an important organization for many young law and society scholars and we feel we have a significant role to play as future leaders. Thus, the Caucus session will involve a short presentation by the two graduate representatives about the history of the Association and the role of graduate students within it, followed by a brainstorming session on the role we might play in the future. It is then our intention to present a brief report of our discussions at the Board meeting to be held later in the conference.


Fiona Kelly

Graduate Student Representative

CLSA Board

Ph.D. candidate

Faculty of Law, UBC

Nouvelles du caucus des étudiants de 2e et 3e cycles


La Conférence de l’ACDS sur « L’empire du droit » approchant à grands pas, le caucus des étudiants de 2e et 3e cycles de l’ACDS se prépare à sa rencontre annuelle, sous l’encadrement des représentantes Fiona Kelly et de Sheri Fabian. Les étudiants des cycles supérieurs viennent chaque année plus nombreux à la Conférence et d’horizons de plus en plus divers. Ce sera encore le cas cette année aux Harrison Hot Springs, où l’on comptera près de quarante présentateurs étudiants, en provenance de pays très divers comme la Russie, l’Australie, Singapore, ou les États-Unis, et dont les travaux couvrent des domaines très variés, allant de l’histoire à la sociologie en passant par le droit. 

La rencontre du caucus des étudiants de 2e et 3e cycles comporte généralement des séances durant lesquelles des universitaires sont invités à parler des bourses d’études en droit et société et du processus de recherche d’emploi.  Tout en reconnaissant la grande utilité de telles séances, nous avons souhaité cette année innover légèrement. À la suite des discussions qui ont eu lieu à la rencontre de la mi-hiver, nous avons pensé qu’il serait bon que les étudiants des cycles supérieurs se réunissent en vue d’examiner leur rôle au sein de l’ACDS et de voir comment ils pourraient contribuer à l’orientation future de l’Association. L’ACDS est en effet une organisation importante pour de nombreux jeunes chercheurs du domaine sociojuridique et nous estimons qu’ils ont un rôle significatif à y jouer en tant que futurs dirigeants. Durant la rencontre, les deux représentantes du caucus retraceront brièvement l’histoire de l’Association et le rôle qu’y ont tenu les étudiants. Cet exposé sera suivi d’une séance de remue-méninges sur notre rôle possible au sein de l’organisation dans les années à venir. Nous prévoyons ensuite soumettre un rapport succinct de nos discussions au conseil d’administration qui se réunira avant la fin de la Conférence. 


Fiona Kelly

Représentante des étudiants de 2e et de 3e cycles

Conseil d’administration de l’ACDS

Aspirante au doctorat

Faculté de droit, UBC
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CALL FOR PAPERS / INVITATION TO PROPOSE AND GUEST EDIT A SPECIAL ISSUE

The Journal accepts to review and publish a variety of papers under the condition that they belong to the vast field of Law and Society. Articles submitted undergo an external evaluation procedure, as described in the Journal and on its website (utpjournals.com). We maintain the Journal’s tradition to publish on a regular basis special thematic issues, guest edited by mandated specialists whose proposals have been accepted by the Editorial Board. We are now preparing the next thematic issue on Cross-Cultural Jurisprudence : Culture in the Domain of Law (guest editor : David Howes), to be this summer. Next year’s thematic issue will be on Exceptions, excuses and Norms (guest editor : Paul Dumouchel). Please, send your proposals for other thematic issues to the editor : murbach.ruth@uqam.ca.

APPEL À NOUS SOUMETTRE DES ARTICLES / INVITATION À PROPOSER ET COORDONNER UN NUMÉRO THÉMATIQUE

La Revue accepte de considérer pour publication une variété d’articles pourvu qu’ils relèvent du champs vaste de Droit et Société. Les textes reçus sont soumis à l’évaluation externe, comme décrite dans la Revue et sur son site (utpjournals.com). Elle poursuit par ailleurs la tradition de publier régulièrement des numéros à thème dont la 
coordination est confiée à des spécialistes, après proposition d’un synopsis au Comité de rédaction qui en décide. Notre prochaine parution, à l’été 2005, est un numéro sur la Jurisprudence transculturelle : la culture dans le domaine du droit (coordinateur David Howes). Nous préparons, pour 2006, un autre numéro thématique sur Exceptions, excuses et normes (coordinateur : Paul Dumouchel).

La rédaction vous invite à soumettre des propositions pour d’autres numéros thématiques (contactez s.v.p. murbach.ruth@uqam.ca).
2. Call for Papers                           

UOIT’S  First 

Critical Race Theory & Human Rights Conference

October 26th  to  October 28th  2005

at the Renaissance Hotel Toronto at Skydome

Featured Speakers to date include world leading scholars on the conference themes.

They include

~ Professor Kimberle Williams Crenshaw, Professor Franklyn Griffiths,

& Patricia Monture-Angus ~

The keynote address will be delivered by Kimberle Williams-Crenshaw,  civil rights activist, feminist, and  professor at UCLA and Columbia Law Schools. 

~ Registration ~

Conference Fee:  $275.00 (early bird)

$400.00 after August  31st

includes dinner with Kimberele Williams-Crenshaw keynote speaker

Student Fee:  $75.00 (dinner not included)

Dinner:  $75.00

Certified Cheque or Money Order Only - payable to

CRHRCONFERENCE

Mail to: School of Social Science

Attention:  Dr. Wesley Crichlow

2000 Simcoe Street North

Oshawa, On  L1H 7K4

Greetings Friends & Colleagues! 

We are writing to you on behalf of the Conference organizing committee to inform you of: The University of Ontario Institute for Technology ~ First Critical Race Theory & Human Rights Conference ~ October 26 to October 28, 2005  at the Renaissance Hotel Toronto at Skydome (Rogers Centre).

The conference will address a range of critically important themes relating to Critical Race Theory and Human Rights in  academia and the broader community.  

There will be numerous papers, colloquium and workshop presentations by experts in the fields covered by the themes raised by the merging of Critical Race Theory and Human Rights. Participants are welcome to submit presentation proposals, either as 60 minute workshops or 90 minute jointly presented colloquium sessions. Presenters may choose to submit electronic papers for publication before or after the conference to be included in a conference CD-ROM report.  We are also in negotiation with a publisher to have some papers published in an edited report,  when the final arrangements have  been made we will let presenters know.

We encourage papers that address the proposed themes, but are not restricted to them.  We welcome a diversity of perspectives from many different academic disciplines and from many different countries.  The diversity of perspectives among our participants will greatly enrich our Critical Race Theory and Human Rights conversations, and we hope to host an exciting and stimulating conference.

Deadline for submission of proposed papers/workshops is June 15, 2005.

For further information, please contact either Dr. Wesley Crichlow (905-721-3111 ext. 2651) or Janette Watt (905-721-3111 ext. 3429) or by reply email at the University of Ontario Institute of Technology.  

Yours sincerely,

Dr. Wesley Crichlow  

Janette Watt, LL.B.

ASSORTMENT OF ANNOUNCEMENTS/CARNET DES ANNONCES

1. The Baldy Center for Law & Social Policy will present a workshop on Modern Histories of Crime and Punishment on June 11-12, 2005 at SUNY Buffalo Law School, Buffalo, NY.  The workshop is organized by Markus Dubber (Law, SUNY Buffalo), and Lindsay Farmer (Law, University of Glasgow) and cosponsored by the Buffalo Criminal Law Center.  Participants will include Guyora Binder (Law, SUNY Buffalo), Joel Eigen (Sociology, Franklin & Marshall College), Benjamin Hett (History, Hunter College, CUNY), Elizabeth Kolsky (History, Villanova University), Nicola Lacey (Law, London School of Economics), Gerald Leonard (Law, Boston University), Wendie Schneider (Law, University of Iowa), Bruce Smith (Law, University of Illinois), Mariana Valverde  (Criminology, University of Toronto), Martin Wiener (History, Rice University) and others. Details available at www.law.buffalo.edu/baldycenter/crime05.htm.

2. Military Culture and Gender is the topic of a Baldy Center conference on September 15-16, 2005 to be held at SUNY Buffalo Law School, Buffalo, NY.  Scholars of military studies, gender relations, and human rights will focus on the effects of militarism and war on the lives of active duty women and veterans, as well as civilian women who have never served. Organized by Lucinda Finley (Law, SUNY Buffalo), Isabel Marcus (Law, SUNY Buffalo), and Brenda Moore (Sociology, SUNY Buffalo), the conference will open with a keynote address by Cynthia Enloe (Women’s Studies & International Development, Clark University).  Details available at www.law.buffalo.edu/baldycenter/events.htm#conferences.
3. Workshop on “Supranational Political Community:  Substance? Conditions? Pitfalls?”

30 September to 2 October 2005, University of Victoria

Contact:  Jeremy Webber, Canada Research Chair in Law & Society, University of Victoria

This workshop focuses on what should be the substance and conditions of supranational political community.  It does so in the specific context of the European Union’s constitutional development, addressing theoretical issues about the role of democratization, rights guarantees, harmonization and pluralism, both within the EU and in supranational forms of political organization generally.  Confirmed participants include Richard Bellamy, Ruth Buchanan, Emilios Christodoulidis, Cindy Holder, Martin Krygier, Hans Lindahl, Charles Sabel, Jo Shaw, Jim Tully and others.

Conference attendance is by invitation, but we are delighted to receive requests.  For information, please contact demcon@uvic.ca or visit http://www.law.uvic.ca/demcon/.

4. The Faculty of Law at the University of Manitoba is pleased to announce the apointment of Evaristus Oshionebo as Assistant Professon on tenure-track beginning in July 2005.  Evaristus, who has extensive experience as a human rights lawyer in Nigeria, is currently a PhD candidate at Osgoode Hall Law School where he is finalizing his dissertation on the topic of "Extractive Transnational Corporations and Social Irresponsibility in Africa: Challenges in the Regulation of Corporate Conduct."

B00KS(2004-2005)

Recently published  books by members of the CLSA

Gary Botting(University of Washington Law School) Canadian Extradition Law Practice(Toronto:Butterworths, 2005)

Gary Botting, Extradition Between Canada and the United States(New York: Transnational, 2005.)

Wendy Chan, Dorothy Chunn, and Robert Menzies(Criminology, Simon Fraser University) eds., Women, Madness, and the Law: A Feminist Reader. London:Glasshouse Press, 2005.  

Merrill Cooper, Joan Brockman, and Irene Hoffart. Report on Equity and Diversity in Alberta’s Legal Profession  and Report on Development and Pilot Test of an Exit Interview Protocol with Lawyers Who Move From Active to the Inactive Membership Status

(Completed for the Alberta Law Society’s Joint Commmittee on Equality, Equity, and Diversity, 2004.)
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Adhésion 2005/ 2005 Membership

L’adhésion inclut l’abonnement au volume 20 (no. 1 et 2, 2005) de la Revue Canadienne Droit et Société et au Bulletin semestriel de l’Association. Les institutions peuvent s’abonner à la Revue seulement.

Membership fees include subscription to volume 20 (no. 1 & 2, 2005) of the Canadian Journal of Law and Society, and to the Association’s biannual Bulletin. Institutions can subscribe to the Journal only.

Les prix incluent taxes et frais d’envoi, dans tous les pays. Veuillez compléter les informations de carte de crédit ou établir votre chèque à l’ordre de University of Toronto Press. Membership fees include all taxes and postage, world wide. Please complete the credit card information below, or send cheque (Canadian or American bank) or money order payable to University of Toronto Press.
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The CLSA Bulletin is produced twice a year for members of the Canadian Law and Society Association. The purpose of the Bulletin is to provide a forum for CLSA members to share information and views on recent developments and issues affecting law and society research in Canada. CLSA members are invited to submit editorials, notices of forthcoming publications and conferences, and other items of  interest to members of the Association.





Le bulletin de l'ACDS est publié deux fois par an pour les membres de l'Association Canadienne Droit et Société.  L'objet du bulletin est d'offrir aux membres de l'ACDS la possibilité d'un échange d'informations et de points de vue sur les nouveautés dans le domaine de la recherche en droit et société au Canada.  Les membres de l'ACDS sont invités à soumettre des éditoriaux, des avis de publications ou conférences à venir, et toutes autres annonces qui pourraient intéresser les membres de l'Association.  





Contact/Contactez:


 Richard Weisman or Lesley Jacobs, Co-Editors /Co-Redacteurs, CLSA/ACDS Bulletin, Law & Society Programme, Division of Social Science, S741 Ross Building, York University, Toronto, Ontario, Canada 


M3J 1P3





Télécopieur/Facsimile:


 416-736-5615


Courrier-E./E_Mail: � HYPERLINK "mailto:rweisman@yorku.ca" ��rweisman@yorku.ca� or


� HYPERLINK "mailto:Jacobs@yorku.ca" ��jacobs@yorku.ca�


Website  / le site web:


�� HYPERLINK "http://www.acds-clsa.org" �www.acds-clsa.org�
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